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CLAIMANT
INTERESTED EMPLOYER
MICHAEL KINNEAR
ANCH NISSAN INC

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES
Michael Kinnear
None

ESD APPEARANCES
None


CASE HISTORY
Mr. Kinnear timely appealed a determination issued on November 3, 1998 that denied benefits under AS 23.20.379 on a holding that Mr. Kinnear voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Kinnear was employed by Anchorage Nissan, Incorporated from August 1997 to October 2, 1998 as an auto mechanic.  He was paid a flat shop rate of $18 an hour.  Mr. Kinnear voluntarily quit work.

During Mr. Kinnear’s period of employment, he worked beside a coworker who routinely screamed at him and made derogatory racial comments.  The employer witnessed these events but never addressed them, although limited efforts were made to readjust assigned work stations.  In those instances, the offending party and another worker refused to move.

At the urging of coworkers, Mr. Kinnear decided to complain about the working conditions.  He began by complaining that the work was not being equitably assigned.  This issue had been discussed earlier, wherein the dispatcher explained that others were getting more assignments because they chose to wait around at the work site for previously unscheduled assignments.  Mr. Kinnear did not.  

As soon as Mr. Kinnear broached the subject of inequitable work assignments, the employer commented that maybe the employer‑employee relationship should end.  This response surprised Mr. Kinnear.  Mr. Kinnear asked if he could take two weeks vacation leave instead.  Permission was granted.  Mr. Kinnear began his leave September 17, 1998.

While on leave, Mr. Kinnear talked with the employer on several occasions to resolve the work related issues.  On or before October 2, 1998, the employer informed Mr. Kinnear he would be stationed to work in the jeep section upon his return to duty as work was slow in the car section.  This transfer meant Mr. Kinnear’s production level and earnings would be adversely affected while he learned the new product.  Also, jeep repair required a few different tools.

Mr. Kinnear felt the employer chose to move him instead of the offending worker.  He did not believe work was slow because the employer had asked his friend to work as a car mechanic.  Mr. Kinnear quit work.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; . . .

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .

CONCLUSION

To establish good cause for leaving work, evidence must be presented to show that the reasons for leaving were so compelling or grave as to offer no other reasonable alternative than to quit on the date chosen.

In Craig, Comm'r Decision No. 86H‑UI‑067, June 11, 1986, the Commissioner of Labor stated, in part:


Good cause can be established for quitting work if a supervisor's actions indicate a course of conduct amounting to hostility, abuse, or unreasonable discrimination.  In Morgan‑Wingate, Comm'r Rev. No. 84H‑UI‑295, January 1, 1985; In Hudson, Comm'r Rev. No. 84H‑UI‑343, March 8, 1985.  However, it is also necessary that the worker pursue any reasonable alternative to rectify the situation prior to leaving.

Mr. Kinnear quit because perceptions of hostility, abuse, and unreasonable discrimination.  The employer allowed Mr. Kinnear to be consistently abused by a coworker without taking positive to correct the situation.  Mr. Kinnear’s unchallenged testimony suggested the move to the jeep department was not related to workload.  Instead, the employer unreasonably discriminated against Mr. Kinnear by requiring him to move, learn a new product, and suffer from reduced income instead of imposing disciplinary remedies against the offending worker.  Mr. Kinnear left unsuitable work with good cause.


DECISION
The November 3, 1998 separation from work determination is REVERSED.  Benefits are allowed for weeks ending September 26, 1998 to October 31, 1998 and continuing under AS 23.20.379, if otherwise eligible.  Also, Mr. Kinnear's maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on December 10, 1998.


Doris M. Neal


Hearing Officer

