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 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION 


Docket No: 98 2449     Hearing Date:  December 3, 1998 

CLAIMANT                               INTERESTED EMPLOYER
SHERRY BOWLER
NYQUIST INV/PULL TAB CITY

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Sherry Bowler
None


ESD APPEARANCES
None


CASE HISTORY
Ms. Bowler timely appealed a determination issued on November 5, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Bowler worked for Nyquist Investments dba/Pull Tab City during the period January 22, 1998, through October 10, 1998.  She earned $9 per hour for an average of 34 hours per week.  Ms. Bowler quit without notice because she felt the job to be too stressful.

In July 1998, Ms. Bowler was required to work double shifts for about seven or eight days.  She became fatigued and asked for a one month leave of absence.  The request was granted from August 1 to August 28, 1998.  Ms. Bowler was placed on an anti-depressant in mid-August and returned to work on August 28.

After returning to work on August 28, Ms. Bowler had difficulty getting her son up for school after she worked at night.  She worked two nights and three days during the week.  Ms. Bowler did not discuss this concern with her employer before she quit.

Ms. Bowler also had difficulty getting a break to use the restroom during her shift.  If customers were in the room buying and playing pull tabs, she could not leave unless another worker was there.  Ms. Bowler called once to have a relief person come over to allow a break, per the employer's suggestion.  She could have requested customers leave for a minute and lock the room, but did not chose that option.  Ms. Bowler felt locking the store door was not a good business practice.  She did not complain to management about that concern.

Ms. Bowler had to deal with upset customers when they would lose large amounts of money or their entire paychecks.  It was part of the daily routine.  Ms. Bowler found it hard to deal with these types of customers.  Management had suggested if dealers were feeling stressed, they could call for a replacement.  Ms. Bowler did not utilize that option as she did not have access to the list of employee phone numbers.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 235, states in part:


A quit because of health or physical condition is with good cause if:


1.
The conditions or work materially and adversely affect the physical condition of the worker; and

2.
The worker reasonably attempts to preserve the employment relationship....


Regardless of the severity of the worker's health condition, he does not have good cause to leave his employment unless he has made a reasonable attempt to keep working.  This specifically includes:


1.
Reasonable medical aid which would allow the worker to continue in his employment;


2.
A request for a transfer to work which does not impair the worker's health, where practical; and

3.
A leave of absence, if the worker is aware of the employer's leave policy and the health problem is a temporary one which could be solved by a leave of absence....

The fact that Ms. Bowler began taking medication after she started employment with her former employer, would indicate work-related stress.  However, according to the policy above, an individual having these types of concerns must offer the employer the opportunity to rectify the situation.  

Ms. Bowler did not discuss any of her concerns with management before she quit.  The record fails to support the conclusion Ms. Bowler's two nights of work could not have been switched to days to allow her to get her son off to school.  There is insufficient evidence to support the conclusion Ms. Bowler was denied access to a restroom when needed.  Regardless of Ms. Bowler's feeling on business practices, the employer did not prohibit her from locking the store door and leaving for a few minutes.

Finally, Ms. Bowler worked for nine months dealing daily with upset people who lost money.  There is no evidence the working conditions changed from January to October 1998.  Ms. Bowler's length of employment establishes she accepted the conditions of the job.  Based on the above, Ms. Bowler has not shown the circumstances were so compelling that it left her no alternative but to leave work.  She also failed to exhaust reasonable alternatives before leaving work.  Accordingly, the disqualifying provisions of AS 23.20.379 were properly applied.


DECISION
The determination issued on November 5, 1998, is AFFIRMED.  Benefits are denied for the weeks ending October 17, 1998, through November 21, 1998.  Ms. Bowler's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 4, 1998.








Jan Schnell, Hearing Officer

