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CASE HISTORY
Mr. McElroy timely appealed a determination issued on October 26, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. McElroy worked for E & S Diversified Services, Inc. during the period 1992 through October 9, 1998.  He earned between $7.50 and $10 per hour for full-time work as a janitor and floor crew supervisor.  Mr. McElroy quit effective October 16, 1998, when he failed to return to work after a five-day suspension.

Throughout his employment, Mr. McElroy had a variety of deductions taken from his bi-monthly paycheck.  He questioned his employer on several occasions about the deductions.  

The employer deducted advances and services for Mr. McElroy.  The services provided to Mr. McElroy included equipment rental and cellular telephone charges.  Mr. McElroy contends he did not know ahead of time that the charges would be deducted from his check.  The charges were typically deducted over time until the bill was paid in full.

The final incident involved a deduction for $25 for dry cleaning and $50 for use of a company van for personal use.  Mr. McElroy had received free dry cleaning in the past and did not know it would be deducted.  He knew he could be charged for the van.  The employer did not have a written agreement for the miscellaneous charges.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
In Hummel, Comm'r Dec. No. 98 1253, August 31, 1998, the Commissioner states in part:


In the case of Grower, Comm'r Dec. 9122089, January 23, 1992 we established a precedent for cases such as this.



We therefore hold that a worker has good cause to quit if an employer 'suffers or permits' overtime, even if voluntary, and refused to compensate the worker for it in violation of law . . .


The claimant in the instant case had complained to his employer long before he quit that he was working uncompensated overtime. Further, he had shown the employer the state law regarding those requirements. He again pressed his case before he gave his formal resignation, but the employer did not agree to pay the overtime. He finally filed a formal complaint with the Wage and Hour Administration to get the back pay....

Although the above case refers to uncompensated overtime, the basic principle holds in this case.  The employer failed to obtain written authorization from Mr. McElroy before making the deductions from his paycheck.  They continued making deductions after Mr. McElroy questioned the employer.  Had the employer obtained the requisite authorizations, Mr. McElroy would not have good cause to quit.  However, because the employer violated a specific regulation (8 AAC 15.160), Mr. McElroy left work with good cause.  The disqualifying provisions of AS 23.20.379 do not apply in this matter.


DECISION
The determination issued on October 26, 1998, is REVERSED.  Benefits are allowed for the weeks ending October 17, 1998, through November 21, 1998, if otherwise eligible.  Mr. McElroy's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 11, 1998.








Jan Schnell, Hearing Officer

