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CLAIMANT                               INTERESTED EMPLOYER
DIXIE BLEA
NATIONAL BANK OF ALASKA

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Dixie Blea
None


ESD APPEARANCES
None


CASE HISTORY
Ms. Blea timely appealed a determination issued on November 10, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Blea worked for the National Bank of Alaska during the period September 8, 1998, through October 27, 1998.  She earned $10.57 per hour for full-time work as a commercial teller.  Ms. Blea was discharged on October 27, 1998, for an alleged rule violation.

On October 21, 1998, Ms. Blea prepared the deposits for a customer.  The deposits represented about six days worth of income for the vender and were included in a weekly deposit bag.  The employer alleged Ms. Blea forgot to prepare one deposit (from a total of 30 to 60 deposits in one bag) in the amount of $260.  The vendor returned the deposit (cash) to the bank upon receipt of the completed deposit bag.

The commercial tellers at the data processing center prepare deposits in view of a camera.  Each bag is emptied and shown to the camera that it is empty.  The teller then prepares each of the deposits in the bag, placing the customer's receipt for each deposit back in the bag.  Ms. Blea was not permitted to view the tape of the transaction that led to her discharge.

Ms. Blea was on probation for an error she made on October 13, 1998.  That error was the result of her failure to include a bundle of checks in a single deposit.  The night auditors caught the mistake and prevented the customer from receiving the credit and the returned checks.  The customer in the October 21 incident did not receive credit for the $260 until it was returned to the bank the second time.

Ms. Blea contends the department she worked in had suffered a reduction in staff due to downsizing.  Before July 1998, the department had 21 staff members.  At the time of her discharge, the department was down to 11 employees, not including supervisors.

As a result of the downsizing, the tellers were constantly told to "Kick it in," "Move your asses," "You're moving too slow," and "A lot of work up here, gotta kick it in."  The error rate of the tellers increased to an average of two per week from an average of one or two per month.  Some employees received verbal warnings, others received written warnings, and others received no discipline.  

At one point (May 1998), the supervisors erred in leaving one million dollars in the "man trap," which was not discovered until closing time.  By leaving the money in the man trap without paper work, the security guards could have taken the money.  Ms. Blea believes the incident was hushed up or overlooked.  She did not believe the supervisors were disciplined as a result of their error.

Exhibit 5 contains a conversation between an employer representative and an Employment Security Division representative.  The summary contains the statement:


The film was viewed of the final incident on 10-27-98 Dixie's last day of work she was seen taking the bag to work it and showing as if she completed it, but evidently she didn't.

Ms. Blea believes she did complete all the deposits.  If she missed one, it was probably located behind the lock in the bag and she missed it.  Ms. Blea believed the constant pressure to get the work done with half the people resulted in the increased errors.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.  "'Misconduct' cannot be established on the basis of unproven allegations."  "Generally, hearsay evidence if relevant, is sufficient to uphold a finding in absence of an objection."  In Sims, Comm'r Decision 84H-UI-007, 1/27/84 quoting Jefferson v. City of Anchorage, 374, P.2d 241 (Alaska 1962); Gregory v. Padilla, 379 P.2d 951 (Alaska 1962)....

The employer's failure to appear and provide direct sworn rebuttal testimony establishes Ms. Blea's testimony to be more reliable.

The record establishes the commercial tellers were required to complete the work assigned with approximately one-half the staff. Because of the overall increased work load, the error rate increased.  Ms. Blea's tenure with the bank supports the conclusion her performance was at least satisfactory or she would have been discharged years ago.  It is logical to conclude that her errors in the last few months were the result of the increased pressure at work.  There is insufficient evidence to support the conclusion Ms. Blea acted willfully against her employer's interests.  Accordingly, the disqualifying provisions of AS 23.20.379 do not apply in this matter.


DECISION
The determination issued on November 10, 1998, is REVERSED.  Benefits are allowed for the weeks ending October 31, 1998, through December 5, 1998, if otherwise eligible.  Ms. Blea's maximum potential benefit entitlement reduced as a result of this determination is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 15, 1998.








Jan Schnell, Hearing Officer

