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STATEMENT OF THE CASE
On November 5, 1998, Mr. Gilbert was denied unemployment insurance benefits pursuant to AS 23.20.379. He filed a timely appeal. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT
Mr. Gilbert began working for Harry’s Farmers Market on July 2, 1998 as the food service director of manufacturing. He last worked on October 1, 1998, but paid through October 7. At that time, he earned $1,153 per week.

Mr. Gilbert was discharged for being unable to maintain courteous relations with the other employees of the market with whom he came into contact.


Ms. Lovett, the director of employee support services, had heard that Mr. Gilbert had made a comment to one of the employees regarding the employee’s tennis shoes vis-à-vis his lack of wealth. Ms. Lovett could not say when this occurred.


In mid-July, Mr. Gilbert and Ms. Dotson, the plant manager, argued about sanitation. Mr. Gilbert has extensive training and experience in this field. He told Ms. Dotson that he had more education and experience in this field than she.


In early to mid-September, Mr. Gilbert made an inappropriate comment (in more graphic terms) to the pastry chef that his memory was the same size as his penis—short. Mr. Gilbert agrees he made this statement, and realized when he made it that it was inappropriate. He did not apologize because he didn’t think he had done any harm by it. The pastry chef did not appear to be upset by it.



Mr. Gilbert retired as a Staff Sergeant from the U.S. Army shortly before taking the position with Harry’s Farmers Market. He believes that the comment came from his military service. Mr. Gilbert testified,



I guess I got that from being in the military. That’s how, uh, in military settings and everything and that, you know, when as a trainer, a sergeant tells you something to do, he always comes off with a smart remark.

On September 23, Ms. Lovett called Mr. Gilbert, and told him it was important that a metal detector be installed so that all bakery goods would pass through it. Mr. Gilbert later discussed that with an employee, during which he mentioned that they could get fired if it was not installed. The employee told Ms. Dotson, who was his supervisor that Mr. Gilbert had said the employee would be fired if it was not installed.

Ms. Dotson called Mr. Gilbert, and told him he had no right to tell her employees they could be discharged. Ms. Dotson also called Ms. Lovett about the conversation.

After receiving the phone call from Ms. Dotson, Ms. Lovett called a meeting among the three of them. The purpose of the meeting was to mediate an understanding between Ms. Dotson and Mr. Gilbert. During the meeting, however, Ms. Dotson mentioned the comment made by Mr. Gilbert about length of the pastry chef’s memory. Because of the prior comments by Mr. Gilbert, Ms. Lovett terminated Mr. Gilbert.

Harry’s Farmers Market employs a large number of ethnic workers. Ms. Lovett was concerned over the effect on these workers of the “high authority” image of Mr. Gilbert. Harry Blazer, the CEO and president had previously warned Mr. Gilbert about his conduct. Mr. Blazer told Mr. Gilbert in mid-July that his conduct could lead to his termination.

Georgia does not require an employer to have or use a progressive disciplinary procedure. Harry’s Farmers Market has a progressive disciplinary procedure, but only as a courtesy. There are reasons that it considers to be sufficient to cause immediate termination. In Ms. Lovett’s opinion, the comment to the pastry chef was sufficient to not require the disciplinary procedure.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker
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left the insured worker’s last suitable work voluntarily without good cause; or


(2)
was discharged for misconduct connected with the insured worker’s work.



. . . .

(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes


(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker’s actions were in good faith and consistent with a genuine desire of retaining employment;


(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

An employer has the right to expect that his employees will conduct themselves toward each other in a manner that does not interfere with the efficient conduct of his business. However, not all examples of bad or inharmonious relations with fellow employees will constitute misconduct. To be misconduct, the worker's actions must be willful. It is not realistic to expect a worker to maintain perfectly harmonious relations with fellow employees all the time. Occasional disputes and antagonism are normal and to be expected. Some examples of discordant relations with fellow employees will be so flagrant as to constitute misconduct on the first occurrence (such as assault or stealing from fellow employees). However, in most cases (agitation, annoyance, uncooperative attitude), it must be shown that the worker persisted in his conduct after warnings before willfulness, and thus misconduct, can be established.



Benefit Policy Manual, §MC 390.05


The use of abusive or profane language may or may not constitute misconduct connected with the work. In many lines of employment, mild abuse and profane language are accepted as the part of the normal give and take of the work situation. The use of such language under those circumstances constitutes misconduct only when it is used in such a belligerent or abusive manner that there is interference with the good order and discipline of the employer's business.


On the other hand, in many occupations entailing public contact (bank tellers, receptionists, etc.) there is a definite harm to the employer's interest implied by the use of any abusive or profane language. Use of such language after warning in this occupation will constitute misconduct. This is so even if the employer does not have posted rules against such language.



Benefit Policy Manual, §MC 390.1.
The employer’s testimonial evidence in this matter was based mostly on hearsay. None of the employees involved in any of the situations were present to give testimony or to be cross-examined. Mr. Gilbert’s testimony regarding his relationship with Ms. Dotson gave a reasonable explanation, and establishes that there was no wilful misconduct. But Mr. Gilbert was not discharged for his relationship with Ms. Dotson. He was discharged solely for his comments to other employees. The only comment to which he admitted and did not offer convincing rebuttal testimony was the comment to the pastry chef. The question then becomes, whether this comment was sufficient, in and by itself, to be considered misconduct connected with the work.

An employee who quits his employment because of a comment made by a supervisor does so with good cause if the comment is sufficiently offensive. Kron v. State of Alaska, Alaska Superior Court, 3rd J.D., No. 3AN-82-3189 Civil, March 10, 1983. The Tribunal believes that a sufficiently offensive comment is, likewise, misconduct.

Mr. Gilbert contends that his comment was born out of his many years in the military. That well may be true. But that does not make the comment any less offensive to the person receiving it, whether that person is in the military or is a civilian. Nor does it make the comment acceptable in any civilized setting.

The Tribunal holds that Mr. Gilbert was discharged for misconduct connected with his work.

DECISION
The notice of determination issued in this matter on November 5, 1998 is AFFIRMED. Mr. Gilbert is denied unemployment benefits pursuant to AS 23.20.379. Benefits are denied for the weeks ending October 10, 1998 through November 14, 1998. The reduction of Mr. Gilbert’s benefits and his ineligibility for extended benefits remain.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
Dated and Mailed in Juneau, Alaska, on December 7, 1998.
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