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CASE HISTORY
Ms. Di Bene timely appealed a November 17, 1998, determination that denies benefits under AS 23.20.379.  The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
The employer terminated Ms. Di Bene from her administrative assistant position effective November 5, 1998.  Ms. Di Bene started work in April 1995.

At the time Ms. Di Bene's employment ended, the employer usually scheduled her to work eight hours per day on Mondays through Fridays from 8:00 a.m. to 5:00 p.m.  The employer paid her $12.88 per hour.  Ms. Di Bene worked less than eight hours during the calendar week containing November 5.

Between January and early October 1998, the employer warned Ms. Di Bene verbally and in writing against being tardy for work.  On October 29, 1998, Ms. Di Bene did not report to work.  The employer understood she was absent the entire day due to jury duty.

At 3:55 p.m. on October 29, a supervisor reached Ms. Di Bene at her home by telephone to inquire if she would miss work the next day due to jury duty.  Ms. Di Bene advised she would work the next day.

During the October 29 telephone conversation, Ms. Di Bene told the supervisor that she had not been released from jury duty until 2:30 p.m. and then it took her an hour to get home by bus.  After Ms. Di Bene told the supervisor she had not been released until 2:30 p.m., the supervisor told her to bring to work a jury duty absence slip from the court.

Ms. Di Bene would not agree to bring an absence slip to work.  She first said the court failed to give her one.  When the supervisor pressed her to get one, Ms. Di Bene indicated she did not know if the court would give her one.

After the supervisor ended the call with Ms. Di Bene on October 29, the supervisor immediately called the court and asked that an absence slip be sent to Ms. Di Bene.  The court clerk volunteered to fax the absence slip directly to the employer.  The supervisor agreed to accept the fax.

When Ms. Di Bene reported to work on October 30, three management representatives confronted her with the absence slip faxed by the court.  The absence slip showed the court had released Ms. Di Bene at 9:45 a.m. on October 29.  Ms. Di Bene adamantly contended the court made a mistake and that she was released in the afternoon.

On October 30 in Ms. Di Bene's presence, the management representatives called the court to confirm when Ms. Di Bene had been released from jury duty on October 29.  The person answering for the court said the court records showed Ms. Di Bene was released at 9:45 a.m.  

When confronted by what the court records showed, Ms. Di Bene continued to insist to the management representatives that she was not released until the afternoon of October 29.  On October 30, Ms. Di Bene left work early still insisting the court had not released her at 9:45 a.m. on October 29.

After Ms. Di Bene left work on October 30, an employer management representative again called the court.  This time the representative spoke to the court representative who had completed Ms. Di Bene's absence slip.  The representative had been standing with Ms. Di Bene's jury group when the judge released them at 9:45 a.m. on October 29.

On November 2, management asked Ms. Di Bene to report to the employer's office.  During that meeting, Ms. Di Bene admitted she had been released from jury duty at 9:45 a.m. on October 29.  Management suspended Ms. Di Bene to November 5 while it considered her employment status.

On November 5, the employer discharged Ms. Di Bene for excessive absenteeism and for lying to management about her October 29 absence.  The employer discharged her because her untrue statements about jury duty violated the company's "Declaration of Principles" which includes "Trust."

Ms. Di Bene argues that when the supervisor called on October 29 she was sleepy and confused about time, which led her to give incorrect jury duty release information to the supervisor.  However, during her October 30 meeting with management representatives she was no longer confused about her jury duty release time.  But she deliberately made repeated false statements to the representatives forcing them to make repeated calls to the court system to learn the truth.

Ms. Di Bene argues she has had prior problems with other management representatives and she felt the company was out to get her.

The November 17, 1998, determination under appeal denies benefits, in part, for six weeks beginning November 8, 1998, through December 19, 1998.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employer's interest; and




(B)
either





(i)
has a direct and adverse impact on the employer's interest; or





(ii)
makes the claimant unfit to perform an essential task of the job.

AS 23.20.505 provides, in part:


(a)
An individual is considered "unemployed" in a week during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.


CONCLUSION
Confusion may have contributed to Ms. Di Bene's giving incorrect jury duty release information to the employer on October 29.  However, neither confusion nor warnings against absences justify deliberately falsifying information on October 30.  Past problems with supervisors did not justify making deliberate untrue statements on October 30.  Ms. Di Bene violated a standard of behavior the employer had a right to expect.  The employer discharged her for misconduct connected with her work.

Under AS 23.20.505(a), Ms. Di Bene's first week in unemployed status is the week beginning November 1, 1998.  AS 23.20.379(a) provides an individual who is discharged for misconduct connected with her work will be disqualified for six weeks beginning with the first week she is unemployed.  The determination under appeal will be modified accordingly.


DECISION
The November 17, 1998, discharge determination is MODIFIED.  Ms. Di Bene is disqualified beginning with the week ending November 7, 1998.  The disqualification ends with the week ending December 12, 1998, or when she returned to work and earned eight times her weekly benefit amount (whichever came first).  Her maximum benefits remained reduced by three weeks.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 17, 1998.








Stan Jenkins








Hearing Officer

