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CASE HISTORY
The claimant appealed a May 3, 1993 notice of determination which denied benefits under AS 23.20.387 for the weeks ending March 14, 1992 through May 2, 1992, and May 8, 1993 through February 19, 1994 on the ground that she made false statements material to her claim with the intent to obtain unentitled benefits.

The determination also denied benefits under AS 23.20.379(a)(1) for the weeks ending March 28, 1992 through May 2, 1992 on the ground that she voluntarily left suitable work without good cause.  Additionally, the claimant's maximum benefit entitlement was reduced by three times her weekly benefit amount, and she was held to be ineligible for any future extended benefits. The determination held her liable on two separate notices issued on May 3, 1993 and May 4, 1993 under AS 23.20.390 to pay $1888.00 in overpayments and $944.00 in penalties. The claimant's protest of October 8, 1998 raised additionally the issue of timeliness under AS 23.20.340.


FINDINGS OF FACT
Timeliness of Appeal Issue
The notice of determination and overpayment notices were mailed on May 4, 1993 to Ms. Spencer's address of 909 4th Ave, Room 433, Seattle, WA 98104. This address is the YMCA Building in Seattle.  The terms of the disqualification, overpayments, and penalty amounts were contained thereon.

Ms. Spencer had changed her mailing address in 1992. She could not recall the exact date she moved. She was living at the YMCA with her then boyfriend, but left there to stay with a friend after her boyfriend physically abused her approximately March 1992. She stayed with a friend for about one month, but returned to pick up her mail and unemployment checks from the YMCA address. She moved again to an apartment in Greenwood, and several other locations before arriving at her current address. She contends she was living in fear, and did not disclose her new addresses. The determinations mailed in 1993 were returned to the Division by the Postal Service with a notation that Ms. Spencer did not reside at that address. On September 28, 1998 an address was received by the Benefit Payment Control unit, and Ms. Spencer's address was changed in the Division's computerized benefit payment system that same day.  

Ms. Spencer contended that she did not receive any notification regarding an overpayment of benefits until approximately one week prior to filing the appeal on October 8, 1998. She did not receive any tax documents concerning her unemployment benefits, and did not request the forms because she has not filed personal income tax reports since 1989.    

Misrepresentation Issue
Ms. Spencer filed an initial claim effective October 7, 1991.  Her weekly benefit amount was $212.00. One dependent allowance was added to her claim. Ms. Spencer did file for benefits, but does not recall if she received an information handbook. She does recall filing for unemployment insurance benefits. She contends her boyfriend at the time forced her to sign the claim certification and lie about work and earnings. 

On March 12, 1992, Ms. Spencer testified that she began work for Olsten Corporation as a temporary worker. She worked for an engineering firm. She was told at the time of hire that she was not to accept any money, or ask for any money from the employer, that Olsten Corporation would pay her salary. Ms. Spencer worked for Olsten Corporation for a total of seven days. She earned $60.00 week ending March 14, 1992, $213.00 week ending March 21, 1992, and $112.00 week ending March 28, 1992. Those are the earnings recorded by the Olsten Corporation on September 3, 1992, and verified by Ms. Spencer in 1998. 

March 24, 1992, was Ms. Spencer's last day at work because she had a disagreement with the personnel supervisor, Dan Doerger. Mr. Doerger accused Ms. Spencer of taking money from the employer after she was given specific instructions not to. Ms. Spencer testified that the employer asked her if she had lunch. Ms. Spencer replied that she did not, so a co-worker at the job site offered $5.00 so that she could get lunch. Ms. Spencer contends she was starving, because she did not have money at the time, so she accepted the $5.00 with a promise that she would repay the 

money on payday. Mr. Doerger found out about the loan, and told Ms. Spencer she could not return to work for their company. Ms. Spencer gave the $5.00 to Mr. Doerger, but she does not believe it went to the woman who made the loan originally. 

Ms. Spencer was living with an abusive boyfriend (Gary Spencer) at the YMCA. Her name was Christie Mann at that time. She contends Mr. Spencer followed her everywhere, beat her up, and embarrassed her in public. She contends he was the person that told her to lie on the unemployment insurance forms, and not report the earnings, then forced her to sign the forms telling her that no one would find out if she didn't report work and earnings. She also worked for "Today's Temp" agency, and several other "temp" agencies while living in Seattle.

Ms. Spencer received benefits in the amount of $236.00 for each of the weeks that she reported earnings. She cashed the unemployment insurance checks that were mailed for those same weeks. She contends her boyfriend took most of her money. She left this man briefly in 1992, but then allowed him back in her life after a brief separation.

In 1993, Ms. Spencer (Mann), married Gary Spencer. She divorced him approximately one year later in 1994. During their relationship she had him arrested several times for domestic violence, and contends he almost killed her at one point. She was free of him sometime after the divorce. She did not report to the Department of Labor at any time during the intervening years when she was not with Mr. Spencer, that she had failed to report her earnings while working for the Olsten Corporation, or that she had been forced against her will to sign claim certifications to claim benefits that she wasn't entitled. 


PROVISIONS OF LAW
AS 23.20.340 states in part:


(e)
The claimant may file an appeal from an initial 

determination or a redetermination under (b) of this 

section not later than 30 days after the claimant is



notified in person of the determination or 

redetermination or not later than 30 days after the



date the determination or redetermination is mailed to 

the claimant's last address of record.  The period for



filing an appeal may be extended for a reasonable 

period if the claimant shows that the application was



delayed as a result of circumstances beyond the 

claimant's control.


(f)
If a determination of disqualification under AS 

23.20.360, 23.20.362, 23.20.375, 23.20.378-23.20.387,



or 23.20.505 is made, the claimant shall be promptly 



notified of the determination and the reasons for it.  



The claimant and other interested parties as defined by 

regulations of the department may appeal the 

determination in the same manner prescribed in this 

chapter for appeals of initial determinations and 

redeterminations.

AS 23.20.387 provides, in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.

8 AAC 85.380 provides in part:


(a)
A disqualification under AS 23.20.387 begins with the 

week in which the department makes the determination of 

disqualification, and may not exceed 52 weeks.  The 

period of disqualification is at least six weeks for 

each week affected by the false statement, 

misrepresentation, or failure to report a material 

fact. Additional weeks of disqualification will be 

imposed if the circumstances of the case require an 

increased penalty.

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week 

credit or benefits for the first week in which the 

insured worker is unemployed and for the next five 

weeks of unemployment following that week if the 



insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause. . . .



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 

23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a 


reasonable person of normal sensitivity, 


exercising ordinary common sense, to leave work; 


the reasons must be of such gravity that the 


individual has no reasonable alternative but to 


leave work;


(d)
Under AS 23.20.379(a)(2), misconduct connected with 

work is any willful violation of the standards of 

behavior which an employer has the right to expect



of an employee.  An act that constitutes a willful



disregard of an employer's interest or recurring



negligence which demonstrates wrongful intent is 

misconduct. Isolated instances of poor judgement, 



good faith errors, unavoidable accidents, or mere



inefficiency resulting from lack of job skills or 

experience are not misconduct. . . . 
   

8 AAC 85.010 provides in part:


(20)
"discharge" means a separation from work in which the 

employer takes the action which results in the 

separation, and the worker does not have the choice of 

remaining in employment.


CONCLUSION
Timeliness of Appeal Issue
A claimant who files a late appeal must show that the delay was caused by some incapacity, "be it youth, illness, limited education, delay by the post office, or excusable misunderstanding . . ."  A claimant need show only some cause for a short delay; for longer delays more cause must be shown.  Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985).

Once a notice is mailed to an individual's last-known address, the agency has discharged its "notice" obligation; an appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period. Andrews, Comm'r Dec. No. 76H-167, October 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76-942 Civ. (Alaska Super. Ct. 1st J.D., April 13, 1977).  

There is a rebuttable presumption that a notice placed in the mail will be timely delivered. Rosser, Dec. No. 83H-UI-145, June 15, 1983. However, if it can be shown that some circumstances occurred which prevented or reasonably can be shown to have prevented the delivery of the mail, the presumption that an item was timely delivered can be overcome. Whitlock, Comm'r Dec. No. 9229240, March 17, 1993.

The record establishes that the determination under appeal was returned to the Division.  Although it is Division policy to immediately remail such items when the correct address is known, there is no evidence in the record that such occurred until September 1998. Since Ms. Spencer had relocated several times during the intervening period, the presumption that the determination was timely delivered has been sufficiently rebutted to provide cause for delay in filing her appeal.  

The purposes and policies of the Act are not served by a strict application of procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the department.  Estes v. Department of Labor, 625 P.d 293 (Alaska 1981).  Given the liberal interpretation of the Act in AS 23.29.005, and to ensure due process, Ms. Spencer's appeal should be accepted as timely filed.

Misrepresentation Issue
The record supports a conclusion the Ms. Spencer earned $60.00 during the week ending March 14, 1992, $213.50 during the week ending March 21, 1992, and $112.00 during week ending March 28, 1992. On her claim forms for those weeks Ms. Spencer failed to report material facts. A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination."  Meyer vs. Skyline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979), cited in Charron vs. State Dept. of Labor, 3 PA 92-208 CI (Alaska Sup. Ct., 1993). Under the provisions of AS 23.20.360, wages earned during a week are relevant to the determination of the claimant's right to benefits for that week.  

AS 23.20.387, quoted above, provides for a disqualification if an omitted fact is material and an intention to defraud is shown by a preponderance of evidence. The Department has consistently held that a presumption of intent to defraud arises on the basis of the falsified claim itself."  Gillen, Comm'r Dec. 9121667, December 6, 1991. In the matter of Morton, Comm'r Dec. No. 79H-149, September 14, 1979, the Department justified this perception as follows:


A presumption of intent to defraud arises on the basis of a 
falsified claim instrument itself. The division's claim 
form has but one purpose. It is the instrument executed by 
an individual desirous of receiving unemployment insurance 
benefits for a specific week. To this end, it contains 
clear and unambiguous language detailing the material 
factors upon which the division will base its decision to 
pay or not to pay. In addition, the individual completing 
the form certifies as to the truth of his answers and as to 
his understanding that legal penalties otherwise apply.  
Thus, once established that a claim instrument has been 
falsified, the burden of the proof shifts to the individual 
[to establish that there was no intent to defraud.]  

Ms. Spencer's explanation for omitting her work and earnings from her claim forms is insufficient to rebut this presumption. The language of the questions and instructions on the forms is not reasonably subject to misinterpretation. She admitted knowing that she was completing the forms incorrectly. That she marked the forms omitting work and earnings because she was "forced to" is not credible. Even if I chose to believe that she was forced to sign the forms, she can not be excused from failing to notify the Department of Labor during the intervening six years that she had filed incorrectly in 1992, especially given the fact that she had been free of the abusive spouse for some time.

The only reasonable inference that can be derived from the actions of Ms. Spencer is that she willfully filed for unemployment benefits to which she knew or reasonably should have known she was not entitled, and then failed to rectify the situation. It must therefore be concluded that Ms. Spencer knowingly failed to disclose material facts with respect to the weeks ending March 14, 1992 through March 28, 1992 with an intention to defraud.  

Ms. Spencer did not voluntarily quit work with the Olsten Corporation, but was discharged according to her unrebutted testimony. She was discharged for failing to follow the employer's instructions when she accepted $5.00 from the temporary employer. While she did knowingly accept money from the employer against company policy, she did not request the money. Instead, the employer offered the funds as a loan for lunch money. Ms. Spencer did not have money for food at the time, so it is understandable that she would accept a temporary loan for lunch. Given that she worked for this company for less than seven days, it is even more likely that she showed poor judgement, and did not intentionally violate the employers rules. Therefore, Ms. Spencer was discharged, but for reasons other than misconduct in connection with the work.   


DECISION
The May 4, 1993 determination under AS 23.20.379(a)(1) is MODIFIED AND REVERSED. Benefits are allowed for the weeks ending March 28, 1992 through May 2, 1992, if otherwise eligible. The three week reduction to the claimant's maximum benefit entitlement is restored, as is her eligibility for extended benefits. 

The May 4, 1993 disqualification under AS 23.20.387 is MODIFIED.  Benefits are denied for the weeks ending March 14, 1992 through March 28, 1992, and for the weeks ending May 8, 1993, through May 10, 1997. The claimant is liable to the fund under AS 23.20.390 for the overpayment and penalty amounts which result from this disqualification, less any reimbursements already made. Appeal rights from this disqualification are outlined below.

The matter of the disqualification under AS 23.20.387 and 8 AAC 85.380 for the weeks ending May 8, 1993, through February 19, 1994, is MODIFIED to eighteen weeks of disqualification. The disqualification begins May 8, 1993, and continues through September 4, 1993. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on December 24, 1998.
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Cynthia Roman 









Hearing Officer

