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APPEAL TRIBUNAL DECISION
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CLAIMANT                               INTERESTED EMPLOYER
L MARIE LAW
ARAMARK/UAA FOOD SERVICE

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
L. Marie Law
Kathy Striggow


Robin Shire


ESD APPEARANCES
None


CASE HISTORY
Ms. Law timely appealed a determination issued on November 12, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Law worked for Aramark during the period August 5, 1998, through October 19, 1998.  She earned $7.04 per hour for full-time work in food service.  Ms. Law was discharged early into her shift on October 19.

On October 19, 1998, Ms. Law arrived about 45 minutes late to work.  This was the second day in a row that she arrived late and things were not done before the students started arriving at 7:00 a.m.  Ms. Law became frustrated and/or upset.

Mr. Shire, executive chef, asked her what was wrong and told her to calm down.  When Mr. Shire said "Settle down," Ms. Law responded, "Where to, the moon or the stars?"  At that point, Mr. Shire told her to go home for the day.  They agreed she would take one day of sick leave and return the following day.

When Ms. Law got her coat from her locker and prepared to leave, she stopped to speak to Mr. Shire.  Mr. Shire contends he tried to explain several times to Ms. Law why he wanted her to return the next day to talk rather than right then.  Ms. Law did not recall that portion of the conversation.

Mr. Shire also believed Ms. Law was unwilling to leave as he instructed, so he finally told her not to return at all.  He opted to discharge Ms. Law because she was causing the rest of the employees to become nervous and/or agitated.  Mr. Shire perceived Ms. Law as a possible safety threat to the remaining employees.  He had not experienced any previous problems from Ms. Law before October 19.

Ms. Law did not recall refusing to leave.  She intended to leave and return the following day because she wanted to remain employed.  Ms. Law admits she was upset because she needed guidance and help about the new shift she was on and her inability to get to work on time.  She did not recall being "belligerent" or going "ballistic" as the employer alleged.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The record establishes the parties recalled the events of October 19 somewhat differently.  There is no dispute Ms. Law did make a somewhat bizarre comment about the moon and stars which may have led the employer to believe she was unstable.  If so, it is logical to conclude Ms. Law honestly did not correctly recall the events as they took place.

Misconduct connected with the work is a wilful disregard of an employer's interest.  Ms. Law did not exhibit a wilful disregard when she failed to leave immediately.  There is no evidence of any previous problems with Ms. Law's attitude toward her supervisor.  Although the Tribunal recognizes the employer's ability to discharge employee's under certain circumstances, Ms. Law's discharge did not amount to misconduct as defined for unemployment insurance purposes.


DECISION
The determination issued on November 12, 1998, is REVERSED.  Benefits are allowed for the weeks ending October 24, 1998, through November 28, 1998, if otherwise eligible.  Ms. Law's maximum potential benefit entitlement reduced as a result of this determination is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 18, 1998.








Jan Schnell, Hearing Officer

