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CASE HISTORY
Ms. Stearns timely appealed two determinations.  One determination, issued on November 24, 1998, denied benefits under AS 23.20.378 on a holding that Ms. Stearns failed to meet able to work/available for work requirements.  A second determination, issued November 23, 1998, denied benefits under AS 23.20.378 on the ground that Ms. Stearns failed to comply with the travel law.


FINDINGS OF FACT
Able to Work/Available for Work
Effective November 12, 1998, Ms. Stearns established an initial claim for unemployment insurance benefits.  Her weekly benefit amount is $240.

Ms. Stearns last worked on November 12, 1998 for the State of Alaska, Department of Law, as a computer data entry technician.  She left that job due to carpal tunnel and tendonitis.

A November 17, 1998 Medical Report states Ms. Stearns has a repetitive/cumulative trauma ailment, and she should perform "less keyboard" duties.  Keyboarding is limited to a maximum of 30 minutes per 60-minute period.

On a November 17, 1998 availability for work questionnaire, Ms. Stearns stated she is still seeking computer work.  She believes she can handle duties associated with computer data entry as long as her use of the "mouse" is restricted.  For example, as a computer programming technician, administrative assistant/clerk, accounting technician, or bank teller, Ms. Stearns believes she will have the latitude to vary her duties and limit keyboarding activities.  Currently, she is employed as a real estate agent. 

Travel Issue
Around 9:30 p.m. on November 17, 1998, Ms. Stearns left her usual residence in Eagle River, Alaska and traveled to Maryland.  The purpose of her trip was to attend her brother's wedding.  Ms. Stearns did not seek work in Maryland.  However, Ms. Stearns maintains she could have been contacted for work while traveling.  She returned to Alaska the following Sunday, November 22, 1998.


PROVISIONS OF LAW
AS 23.20.378 provides:


(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350 provides, in part:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment.

8 AAC 85.353 provides, in part:


(a)
The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382.  A claimant is considered to have travelled outside the area in which the claimant resides only if the travel makes the claimant less accessible to the labor market in the area of the claimant's residence.


(b)
A claimant is available for work while travelling only if the claimant is travelling to search for work; accept an offer of work which begins within 14 days after the claimant's departure; or establish or return to a residence immediately following the claimant's discharge from the armed forces.  Additional reasons for the travel do not make the claimant unavailable for work if the claimant is travelling in good faith for one of the reasons set out in this subsection.


(c)
A claimant who travels in search of work must make reasonable efforts to find work, in the area of the claimant's travel, by contacting an employment office; contacting employers in person; or registering with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel.  A claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for dispatch in the area of the travel.


CONCLUSION
Able to Work/Available for Work
To meet general ability to work/availability for work requirements, Ms. Stearns must be ready and willing to accept full-time work in her usual occupation or in a position she is reasonably qualified to occupy.

Due to medical problems, Ms. Stearns must limit her use of the computer keyboard.  That limitation did not remove Ms. Stearns from the labor market.  She is ready, willing, and able to accept full-time work within the parameters of her medical limitations.  Lacking evidence to the contrary, Ms. Stearns' is marketable at her current skill level.  Ms. Stearns is meeting able to work/available for work requirements of the law.

Travel Issue
To be eligible for benefits while in a travel status, the law requires a claimant to be available for work in their geographical locale and make in-person contacts for work with hiring and referral agents in the area of travel. 

In Reynolds, Comm'r Decision No. 95 3091, March 6, 1996, the Commissioner of Labor stated, in part:


The Department now holds that a claimant is considered able and available for work if he is physically present and otherwise available in the labor market for the majority of the full-time work week.  We interpret this to mean a minimum of three full work days. A claimant whose travel would be disqualifying under 8 AAC 85.350(g) is ineligible only if the period of travel is longer than two days. 


For the two weeks ending September 30, 1995, the claimant was gone from his local labor market for the majority of both weeks. That is also true for the week ending October 21. The primary purpose of his travel was to visit his family, which is perfectly understandable, but not an allowable reason for travel under the regulation. Although he was eligible for dispatch through his union for work in Soldotna, he did not increase his chances of finding work there by traveling. In other words, the facts show he was just as likely to get dispatched on a job in Soldotna while he remained in Juneau.  There is no indication he inquired into jobs in the Soldotna area or otherwise increased his chance of finding work while away from Juneau. Accordingly, we conclude benefits were properly denied for the first three weeks in question. 

Ms. Stearns traveled three days during the normal work week, and the purpose for the trip was not related to work or relocation.  Additionally, Ms. Stearns' chances of obtaining work were not enhanced by this trip.  Ms. Stearns failed to meet travel requirements of the law.

DECISION

The November 24, 1998 able to work/available for work determination is REVERSED.  Benefits are allowed beginning week ending November 14, 1998 and continuing indefinitely under AS 23.20.378, if otherwise eligible.

The November 23, 1998 travel determination is AFFIRMED.  Benefits are denied for week ending November 21, 1998 under AS 23.20.378.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on January 6, 1999.


Doris M. Neal


Hearing Officer

