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Docket No:  98 2552        Hearing Date:  December 15, 1998 

CLAIMANT                               INTERESTED EMPLOYER
MANUEL LEAL
SHERATON ANCHORAGE HOTEL

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Manuel Leal
Jamie Fullenkamp


Mari Jo Hines


ESD APPEARANCES
None


CASE HISTORY
The employer timely appealed a determination issued on October 22, 1998, that allowed unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were allowed on the ground that the claimant voluntarily left suitable work with good cause.


FINDINGS OF FACT
Mr. Leal worked for the Sheraton Anchorage Hotel during the period February 8, 1996, through September 30, 1998.  He earned $9.22 per hour for full-time work as a banquet set-up person.  Mr. Leal quit because he felt he was not getting enough support in his position.

On October 10, 1998, Mr. Leal met with his banquet manager, Ms. Hines, to discuss his failure to return radio messages.  Mr. Leal indicated he did not hear some of the messages because he had turned the volume down when in rooms with patrons.  Ms. Hines advised Mr. Leal he was to answer all calls.  He was upset over that instruction and opted to quit.

Mr. Leal was generally upset because he felt he did not have enough assistance in the mornings.  When he would get requests from patrons, he was required to act on them promptly.  Sometimes several patrons needed him at once.  Mr. Leal did complain to Ms. Hines who did bring in extra help when the work load indicated additional staff was needed.  On other days, Mr. Leal was expected to contact any manager, any banquet captain, or any member of engineering to assist him if he got busy.

Mr. Leal had experienced refusals from other staff members when he asked for their assistance.  He did not, however, complain to Ms. Hines about their refusal.  Mr. Leal admitted some staff would be generous and help him if he got busy.

On the day Mr. Leal decided to quit, he had gone all day without a break.  He did not complain to Ms. Hines or to Ms. Fullenkamp, director of personnel, about the lack of a break.  Had he requested one, either Ms. Hines or Ms. Fullenkamp would have ensured he took a break.  As union members, the staff are allowed one 30-minute lunch break and two 10-minute rest breaks.  

Mr. Leal did not complain to the union before quitting.  He felt they would not be able to or would not do anything.  Mr. Leal had dealt with them in the past on breaks (which was resolved) and on an issue of working out of class.  The union did not require the employer to pay Mr. Leal additional monies when working on audio-visual equipment.  The union did advise Mr. Leal he needed to wait for a raise until the new contract was signed in September 1998.  The audio-visual work was part of the set-up individual's job description negotiated between the union and the hotel.

Prior to quitting, Mr. Leal could have complained to or talked with Ms. Fullenkamp.  She had assisted Mr. Leal with a variety of problems in the past.  Mr. Leal presented Ms. Fullenkamp with his resignation who indicated she wanted to check on his allegations of staffing problems.  Mr. Leal indicated it was too late--that he resigned.  

Mr. Leal would have accepted a position elsewhere in the hotel.  He contends he did check the job board at the time of his resignation notice and nothing was available.  Mr. Leal did not, however, check with Ms. Fullenkamp who believed several positions were open or about to be open.  

Mr. Leal's working conditions remain fairly constant throughout 1998.  He had moved from the night shift to the day shift sometime in 1997.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
In Dolivet, Comm'r Dec. 88H-UCFE/EB-182, August 12, 1988, the Commissioner states in part:


In order for good cause [for voluntarily quitting work] to be shown, it must be established that the worker followed reasonable alternatives to leaving.  Although Mr. Dolivet was unhappy with the situation on the job, he made no effort to discuss those with his employer in order that the employer might have some opportunity to adjust the situation."  

An employee is not able to establish good cause for quitting if he fails to pursue the reasonable alternative of conferring with his employer about his feelings before he quits work.  In Shepard, Comm'r Dec. No. 86H-UI-324, December 10, 1986, the Commissioner denied benefits to a claimant who failed to discuss with management her feelings about her direct manager before quitting.

The record fails to support the conclusion Mr. Leal exhausted reasonable alternatives before leaving work.  Mr. Leal knew he had the ability to utilize not only the union as a source of assistance, but Ms. Fullenkamp's personnel office as well.  His contention the union would not be helpful is without basis.  Mr. Leal had complained about breaks in the past and the situation was resolved.  Although the union did not act in his favor on the job duties issue, it did take a position.  It is logical to conclude not all complaints filed with the union would be valid.

Finally, Mr. Leal could have spoken to Ms. Fullenkamp about a transfer or to discuss his staffing concerns.  There is no evidence the working conditions were so onerous that Mr. Leal could not have sought a transfer, even if it would have taken several weeks.  At the very least, Mr. Leal could have complained to Ms. Hines about the lack of assistance from the wait staff, the engineers, or other managers.

Since an essential component (exhaustion of reasonable alternatives) of good cause has not been shown, the disqualifying provisions of AS 23.20.379 are appropriate in this matter.


DECISION
The determination issued on October 22, 1998, is REVERSED.  Benefits are denied for the weeks ending October 3, 1998, through November 7, 1998.  Mr. Leal's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 16, 1998.








Jan Schnell, Hearing Officer

