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APPEAL TRIBUNAL DECISION

Docket No:  98 2570        Hearing Date:  December 28, 1998 

CLAIMANT                               
INTERESTED EMPLOYER
ROMEO GONZALES
UNITED PARCEL SVC INC

CLAIMANT APPEARANCES                   
EMPLOYER APPEARANCES 
Romeo Gonzales
Semone Shepherd


Jill Bentrup


Jay Marshall


ESD APPEARANCES
None


CASE HISTORY
The employer appealed a determination mailed on September 11, 1998 that allowed unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct in connection with work.  The employer's appeal was postmarked November 23, 1998, raising an issue of timeliness pursuant to AS 23.20.340.  The Frick Company's request for postponment to provide direct testimony from the signer of the appeal request letter was denied.


FINDINGS OF FACT
Timeliness of Appeal Issue
On September 11, 1998, the Employment Security Division (ESD) mailed a nonmonetary determination that allowed Mr. Gonzales benefits pursuant to AS 23.20.379.  A copy was sent to both the employer (United Parcel Service, Inc. [UPS]) and Mr. Gonzales.

On November 30, 1998, the ESD received a request for an appeal hearing from the employer (Exhibit 1).  The employer's representative, The Frick Company, indicates in its letter no response had been received from a letter sent on October 9, 1998, which requested an appeal hearing.  The October 9 letter contained a correct mailing address for ESD.

The Frick Company's policy requires appeals be requested within the state's time frame if the client/employer wants an appeal hearing.  The request is then mailed the same day and a copy kept on the representative's desk for a period of about six weeks for follow up.  This follow up period is a standard period of time to allow any of the 50 states to docket and schedule appeal hearings.  Some states may have a large number of cases, which results in slower docketing procedures.

Separation From Work Issue
Mr. Gonzales worked for UPS during the period June 9, 1990, through August 24, 1998.  He earned $23.51 per hour for full-time work as a package car driver.  Mr. Gonzales was discharged on August 24, 1998, due to his alleged failure to report a vehicle accident.

On August 17, 1998, Mr. Gonzales delivered a package to a customer who had a satellite dish in his yard.  Mr. Gonzales backed up his package car (similar to a van) and came within inches of the dish.  He believes he stopped suddenly due to uneven ground and/or a tree limb.  

Mr. Gonzales does not dispute he tipped suddenly and thought he may have hit something.  At the time he tipped, packages came off the shelves in the interior of the car.  Mr. Gonzales disputes, however, that he hit the dish causing $750 in damages.  He did get out of his truck to view the situation and noticed scratches on the side of his car but believed he had seen them before.  He thought they were older scratches.  Mr. Gonzales did not report the incident because he did not believe he hit the dish.

The employer provided numerous photographs (Exhibits 12 through 36), which were taken in an attempt to reconstruct the incident.  The photographs were taken on August 18, the day after the customer reported the cracks in his satellite dish.

The photographs reveal scratches on the car and damage to the dish.  The damage to the dish is located lower than the scratches on the car.  Mr. Marshall, center manger for operations, explained the reinforced area of the dish that was hit caused the crack in the area of the dish which was not reinforced.  The contractor hired by the customer to repair the dish advised the employer only a heavy force would cause the damage to the fiberglass dish.

Mr. Gonzales was assigned to car #508267, which had two preventative maintenance inspections in 1998.  One was in March, the other in June; both inspections resulted in paint touch-ups.  The paint residue on the satellite dish matched the paint used by UPS on its package cars.

UPS requires its drivers to complete a DVIR (driver's vehicle inspection report) twice daily--once in the morning and once in the evening.  The driver is required to note any damage or problems with the car.  If no problems are found, the driver completes the form by indicating "no problems."  Mr. Gonzales consistently needed reminding to complete the form on a regular basis.

Mr. Gonzales had no previous infractions of a similar nature during his employment with UPS.  He did report an accident and followed company policy approximately three years earlier.  UPS opted to discharge Mr. Gonzales when he failed to report the accident or come forward with the information prior to August 24.  When Mr. Gonzales was asked by a maintenance person about the scratches on August 18, he still did not come forward to management.

Mr. Gonzales also denied the accident during a meeting held on August 24 with management and his union representative.  Mr. Gonzales argued he had no reason to lie to his employer as he was aware of a possible discharge for dishonesty.  He was also aware if he failed to report an accident he could lose his job.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 - 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations....

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Timeliness of Appeal Issue
In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown.

Although the ESD supplied no evidence of an October 9, 1998, letter of appeal, the employer provided their copy of the earlier appeal request with a correct address.  Giving the employer the benefit of the doubt in this matter, coupled with their evidence of a letter being generated within the 30-day notice period, the November 23 letter is accepted as timely filed.

Separation From Work Issue
The Employment Security Division's Benefit Policy Manual, Section MC 485.05-1, states in part:


A discharge resulting from a violation of an employer's rule is for misconduct if:


1.
The rule is reasonable;


2.
the worker was aware of the rule;


3.
the worker willfully violated the rule; and


4.
the violation of the rule materially affected the employer's interest.


The employer has the right to establish rules necessary to conduct his business.  In most cases a rule will be judged reasonable if the employer considered it necessary for the proper conduct of his business....


A rule which has been disseminated generally to all employees or made known to the worker individually either orally or in writing is considered to be within the knowledge of the worker....

The parties do not dispute the employer's requirement to report any and all accidents.  The rule to report accidents is reasonable and within the employer's parameters to set such a rule.  What must be decided is whether Mr. Gonzales had an accident and if so, whether he knowingly failed to report the accident.

The employer's evidence, pictures and paint testing, establish the package car Mr. Gonzales drove caused the damage to the satellite dish.  Therefore, it is logical to conclude Mr. Gonzales did hit the dish, which resulted in the damage to both the dish and the package car.

Mr. Gonzales knew something had happened as he did exit the vehicle to check the rear of the package car.  Given the amount of damage to the dish, it is unlikely Mr. Gonzales failed to notice the damage.  Further, Mr. Gonzales admitted he saw the scratches in the package car, but failed to report those to his employer.  Although he felt at the time they were "older" scratches, he failed to report the scratches even after they were brought to his attention the following day.

The record fails to support the conclusion that Mr. Gonzales' actions (or lack thereof) were the result of a good faith error in judgment.  The package car had just recently been repainted and each driver is required to note any damage or problems daily with his package car.  Mr. Gonzales knew or should have known those scratches were the result of the satellite dish.  The disqualifying provisions of AS 23.20.379 do apply in this matter.


DECISION
The appeal filed on November 23, 1998, is accepted as timely filed.

The determination issued on November 23, 1998, is REVERSED.  Benefits are denied for the weeks ending August 29, 1998, through October 3, 1998.  Mr. Gonzales' benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 30, 1998.








Jan Schnell, Hearing Officer

