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Docket No:  98 2596        Hearing Date:  December 23, 1998 

CLAIMANT                               
INTERESTED EMPLOYER
MICHELLE MOORE
SUBWAY OF SEWARD LLC

CLAIMANT APPEARANCES                   
EMPLOYER APPEARANCES 
Michelle Moore
None


ESD APPEARANCES
None


CASE HISTORY
Ms. Moore timely appealed a determination issued on November 25, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Moore worked for Subway of Seward during the period August 1, 1995, through October 16, 1998.  She earned $8 per hour for full-time work as an assistant manager.  Ms. Moore quit effective October 16, 1998, due to excessive hours.

In June 1995, Ms. Moore was promoted to assistant manager of a new second store in Seward.  She knew she would be required to perform management duties and work additional hours.  Ms. Moore was paid for the hours she worked.  Although she was scheduled one day off per week, she typically was called by the owner or the other assistant manager to work.

Ms. Moore did complain to Ms. Marquiss, owner, about the excessive hours.  Ms. Marquiss indicated she would do what she could to alleviate the extra hours.  In September 1998, a worker quit to return to school, leaving Ms. Moore by herself.  She knew Ms. Marquiss worked on getting a replacement, but no one applied for the position.  Ms. Marquiss again placed an advertisement for help wanted just prior to Ms. Moore giving her two-week resignation notice.

Ms. Moore's scheduled hours were cut back by two hours per day as a result of Ms. Marquiss' decision to close early.  Ms. Moore still ended up working seven days per week.  She decided at that point to quit.

Ms. Moore argues she was tired of working up to 70 hours per week, although in the winter the hours were expected to drop.  She was also tired of doing the manager's duties, which included inventory, ordering, cash set up, and bank deposits.  Ms. Moore had been told in June those duties would be required of her.  She also got tired of being called several times per day on her days off to either come into work, help locate items in the store, or handle any other problems that arose.

Prior to quitting, Ms. Moore did not ask to have her hours reduced.  She knew winter would result in lessor hours.  Ms. Moore also failed to ask for a demotion to a crew member position because she knew Ms. Marquiss relied on her as a key employee.  Ms. Moore also could have refused to work her days off, but knew no one else was available or able to do the work.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section VL 450, states in part:


A claimant who leaves his work because the hours are too long quits with good cause only if he is not properly compensated for the hours worked or the hours violate statutory or regulatory requirements.


The Alaska Wage and Hour Act requires payment of time and half wages for all hours in excess of eight hours per day or forty days per week, unless the employment is in an exempted class.  In addition, the working hours of workers in certain categories are restricted.  The Wage and Hour Act should be consulted if there is doubt as to the legality of the hours....


A worker who voluntarily leaves work because the employer refuses the worker's request for overtime work leaves work without good cause, unless the worker can show that the employer violated an explicit promise to provide overtime work or that the employer has unduly discriminated against the worker in the assignment of overtime work. In re Doyle, Commissioner Review No. 9229252, February 23, 1993. The employer has the responsibility to direct and control the work and has the right to decide who will work overtime when it is necessary. Therefore, a worker who voluntarily leaves work merely because the employer refuses to allow the worker to work overtime leaves without good cause....

The record fails to show Ms. Moore was not properly paid for all hours worked.  Her decision to leave her employment was in no way related to the rate of pay or the method of pay.  There is no evidence of discrimination with regard to the employer's request for Ms. Moore's services, nor has it been shown the extra hours caused her harm.  Further, Ms. Moore admits the hours were expected to decrease due to the seasonal slow-down period of winter.

Finally, the employer attempted to find additional workers by advertising for help.  Ms. Moore also could have requested a reduction to a crew member position rather than have the responsibility of the assistant manager.  The crew member position, logically, would have afforded Ms. Moore greater personal freedom away from the job and reduced the responsibility she felt toward the employer.  Accordingly, good cause for leaving work has not been shown in this matter.


DECISION
The determination issued on November 25, 1998, is AFFIRMED.  Benefits are denied for the weeks ending October 24, 1998, through November 28, 1998.  Ms. Moore's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 23, 1998.








Jan Schnell, Hearing Officer

