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CASE HISTORY
Ms. Bryson timely appealed a November 25, 1998, determination that denied benefits under AS 23.20.379. The issue is whether Ms. Bryson voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Bryson last worked as a chief stock clerk for Northwest Airlines. She worked Monday through Friday, 7 a.m. to 3:30 p.m. She began work for this company in 1984. She was paid $19.00 per hour at the time she left.

Ms. Bryson testified that she was unable to continue to do her job due to stress. The company had added an additional jet per week, and had grown by about 30%, thereby causing her to do more work without additional support staff. She was given additional help in the summer months. An additional worker arrived to help at about the same time that she left in June 1998. 

On June 21, 1998, Ms. Bryson took a leave of absence under the Family Medical Leave Act (FMLA). Her supervisor agreed to allow her to take the full 12 weeks of leave allowed under the act. The employer was to pay medical benefits while Ms. Bryson was on leave. Ms. Bryson believes it may have been medical benefits under the COBRA program, and she did not have the funds to pay for medical benefits. She believes the employer talked her out of filing a workers compensation claim, and instead placed her on FMLA leave thereby denying her medical benefits. However, Ms. Bryson did not contact the employer to verify whether the medical benefits continued without additional payments. She also did not file a compensation claim. 

Dr. Savikko attempted to get Ms. Bryson into a treatment program in Oregon the end of June 1998. Ms. Bryson contends the program cost was $10,000 and she could not afford it. She did not contact the employer to find out if the program would be covered under the employer's insurance policy. She decided to go to a one week program in Anchorage that ended in July 1998. She did not submit the bill to the insurance company to find out if it was payable by the insurance provider. She also went to AA meetings in Anchorage. She believes the programs helped. 

Ms. Bryson contends she was not receiving medical benefits and was unable to afford a doctor during the period of leave. She did not have the money to pay for COBRA medical in order to continue her policy after June 30, 1998. Her doctor advised the employer on July 28, 1998, that Ms. Bryson has a stress induced biochemical imbalance (neural) that made her alcoholism come out of remission, and that she had been under his care since June 24, 1998. Dr. Savikko did not believe Ms. Bryson was fit for duty on July 28, 1998. He did not treat her after that date, and was unsure as to when she was fit for duty. However, she did not believe she could return to work in September 1998, and because she was ill, she did not take care of personal business during the period.

On September 4, 1998, Ms. Bryson contacted Mr. Zolldan about work. She was told she would need to report to him a week before returning to work in order to receive the paperwork for a physical to show her fitness for duty. The employer had also asked that she submit medical information to their company doctor, but she refused. On September 11, 1998, she called the employer to request an extension for medical reasons. Mr. Zolldan agreed to extend the time a few days to September 15, 1998. He made an appointment for her with the company doctor for a back to work physical on September 23, 1998, in order to determine if she was fit to return to work.

On September 21, 1998, the 12 weeks of FMLA leave was to end, and Ms. Bryson was expected back to work. On September 21, 1998, Ms. Bryson did not return to work, did not submit any medical information, and did not contact the employer. She contends she was ill in bed and could not move due to a bladder infection. She did not see a doctor. She did not contact her employer. The employer attempted to phone her several times, but was unable to contact her. Mr. Zolldan asked another employee to stop by her house, but no one answered the door. 

Mr. Zolldan sent a registered letter on September 18, 1998 to her address regarding the appointment with an employer approved doctor for a physical, but the mail was not picked up. The company sent another registered letter notifying Ms. Bryson that she was discharged effective September 29, 1998, for failing to return to work as scheduled on September 21. Mr. Zolldan also testified that Ms. Bryson was on level 2 of a 3 step disciplinary policy at the time she was discharged. 

Ms. Bryson was arrested in February 1998, for driving under the influence, and was unable to pay the fine or increased insurance premiums for her car, so was unable to drive. She did have a friend who drove her for groceries, but she did not ask her friend to take her to pick up her mail, or visit a doctor. Since she wasn't driving, she contends she was unable to pick up her mail. Therefore, she did not receive the letters mailed by the employer. She did not use public transportation.

On approximately November 1, 1998, Ms. Bryson relocated to California to her mother's home in Sacramento. She had previously worked in California for this employer, and applied for transfers to California prior to taking FMLA leave. She was offered positions that paid less than her position in Alaska, and since they were temporary she may have been laid-off after the three month period. She decided not to accept a transfer. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause...


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION

There is a voluntary leaving issue anytime a worker severs the employment relationship. However, a voluntary leaving under the statute does not require a complete severance of employment. Any abandonment of work constitutes a voluntary leaving under Sec. 379. A leave of absence at the claimant's instigation is therefore considered a voluntary leaving, even though it may only suspend the employment relationship. If a claim is filed after the commencement of the leave, with no intervening employment, the leave of absence must be adjudicated as a voluntary leaving. Benefit Policy Manual, VL 135.1-2.

Once having voluntarily quit, it is the burden of the claimant to establish good cause.  Fogleson, Comm'r Dec. No. 8822584, February 28, 1989.

A quit for medical reasons is with good cause if the conditions of work or the work environment adversely affect the claimant's health or his ability to do the work, and the claimant reasonably attempts to preserve the employment relationship.  Lewis, Comm'r Rev. No. 9322227, July 29, 1993.  Hok-Demmott, Comm'r Rev. No. 9321805, June 15, 1993.  This specifically includes medication or medical aid which would allow the worker to continue in his employment, a request for transfer to work which does not impair the worker's health, and a leave of absence where the health problem is a temporary one.  ESD Benefit Policy Manual, VL 235.05-1.

The definition of good cause under AS 23.20.379 contains two elements.  Not only must the underlying reason for leaving work be compelling, but also the worker must exhaust all reasonable alternatives before quitting.  ESD Benefit Policy Manual, VL 5-3.  

Ms. Bryson did not return to work from a scheduled leave of absence. Since she did not return to work as scheduled and did not work at any other job prior to filing a claim for benefits, she abandoned the job, and is considered to have voluntarily left work for the purposes of receiving unemployment insurance benefits. She did not return to work because personal stress in her home life and at work caused depression. She treated her depression with alcohol, causing a previous disposition to alcoholism to return. She did seek medical help, and was given medication. Her doctor recommended treatment in Oregon, but Ms. Bryson did not contact the employer's insurance provider to find out about payment, prior to refusing the program due to it's cost.

The employer attempted to contact her on several occasions prior to her back to work date to make arrangements for her return, but was unable to contact her after September 14. It was up to Ms. Bryson to take care of her personal business, or have an advocate or family member who could help with her personal business if she was unable. I do not believe that she was so incapacitated that she was unable to take care of personal business that would help to retain her employment in September 1998. She was able to attend AA meetings, and a 7 day treatment program prior to September 21. Therefore, it is logical that she could see a doctor for a physical in order to return to work, or receive an extension for medical reasons. If she could not continue to work in her regular position, transfers were available to her. Even a temporary job would have provided income until she could find full-time work. The record fails to support a finding that Ms. Bryson exhausted all reasonable alternatives prior to abandoning her job. For these reasons, I hold that Ms. Bryson voluntarily left work without good cause.


DECISION
The  voluntary leaving determination is AFFIRMED. Benefits remain denied for the weeks ending October 3, 1998 through November 7, 1998. Potential benefits also remain reduced by three times the claimant's maximum benefit amount. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on December 21, 1998.
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