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STATEMENT OF THE CASE

On December 3, 1998, Ms. Schrenk was allowed unemployment insurance benefits and no disqualification pursuant to AS 23.20.379 was imposed. Trident Seafoods Corporation (hereafter “Trident”) filed a timely appeal. The issue before me is whether Ms. Schrenk was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Schrenk has worked for Trident seasonally for several years. She usually works from April through July each season. In 1998, she was called back to work on November 2. As part of Trident’s standard policy, as mandated under US Coast Guard regulations, she was required to pass a drug screening. A urine sample was taken and tested by Business Health Link of Ballard, Washington. The test was returned positive. Ms. Troyer did not know the details of the results, such as the amount of metabolites or if the test established when Ms. Schrenk last used drugs. Because the results were positive, however, Ms. Schrenk was discharged. Her last day of work was November 4.

Ms. Schrenk had used marijuana about two weeks earlier. She sometimes uses it for relief from menstruation symptoms. She is aware of Trident’s policy against drug usage, but did not know she would be returning to work in November. As soon as she learned she was being called back, she stopped using marijuana.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.


An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker left the insured worker’s last suitable work voluntarily without good cause; or
was discharged for misconduct connected with the insured worker’s work.


The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means


A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or


A claimant’s conduct off the job, if the conduct


(A)
Shows a wilful and wanton disregard of the employer’s interest; and


(B)
either


(i)
has a direct and adverse impact on the employer’s interest; or


(ii)
makes the claimant unfit to perform an essential task of the job.

ARGUMENTS

Trident relies on a Washington Supreme Court decision, Gaglidari v. Denny’s Restaurants, Inc., 117 Wn.2d 426, 815 P.2d 1362, September 19, 1991, recon. denied, October 23, 1991, and In re Wittersheim, Empl. Sec. Comm’r. Dec.2d 822, December 31, 1990.

Citing to Gaglidari and Wittersheim, Trident argues that Ms. Schrenk entered into a contract with Trident when she signed the consent form (Exhibit 7, page 5), and that she wilfully broke that contract when she failed the drug test. The contract, coupled with Ms. Schrenk’s presence on the job site while having metabolites of a controlled substance in her system, created a nexus between off-the-job usage and the job site, and established misconduct.

Ms. Schrenk responded saying that Gaglidari is not admissible because it was not an Employment Security Commission case. She also argues that, because the urinalysis cannot show the level of metabolites in her system or when the last time she used marijuana, the employer cannot show that she was under the influence while on the job. Finally, she argues that because she tried to get the drugs out of her system (presumably by no longer using) as soon as she knew she would be going back to work, she did not commit a wilful disregard of Trident’s interest.

CONCLUSION

Gaglidari concerned the matter of an employee who was discharged for fighting on the premises. The Court held, inter alia, that an employee handbook modifies an “employment at-will” relationship into a contract where a handbook was given to the employee, the employee accepted and signed for the handbook, and the employee continued in the employment relationship.

Wittersheim concerned the matter of an employee who was discharged for misconduct when he failed a DOT-mandated random drug test even though he had not used drugs on the job. The Washington Commissioner held that reporting to work under the influence constituted on-duty conduct. Because the employee was working in a hazardous occupation (airplane mechanic), his violation of the company’s rule against reporting for work or being on duty with any amount of illegal or prohibited drugs in the employee’s body was misconduct connected with his work.

It must first be understood that, while such cases may be persuasive, the Alaska Appeal Tribunal must be guided by the policies of the Alaska Employment Service, and the precedent decisions of the Commissioner of the Alaska Department of Labor, and of the Courts of Alaska. Only if there are no Alaska policies or precedents may the Appeal Tribunal look to other jurisdictions for guidance.

Alaska precedent in cases of this type has been well established. Where a claimant is employed in a hazardous or sensitive occupation, any off-duty use of intoxicants can be considered misconduct. See e.g., Wagner, Comm’r. Dec. 9227920, December 4, 1992; Risch v. State, 4FA-91-735 Civil (Alaska Super. Ct., 4th J.D., February 10, 1993. If the employment is not in a hazardous or sensitive occupation or there is no actual on-the-job impact, then misconduct cannot be established. See e.g., Steiner, App. Trib. Dec. 95 2977, November 20, 1995, aff’d Comm’r. Dec. 95 2977, January 12, 1996; Lorentson, Comm’r. Dec. 96 2021, November 14, 1996.

In this case, Ms. Schrenk was employed in a hazardous occupation, and the employer’s preemployment drug test was federally mandated. However, although Ms. Schrenk failed the test, this does not automatically give rise to a finding of misconduct.

As cited above, 8 AAC 85.075(d) defines misconduct as a “wilful and wanton disregard of the employer’s interest.” Ms. Schrenk regularly works from April through July. She had never worked in November previously. There was no reason for her to believe that she would be called back to work in November. While Trident has the right and the responsibility of ensuring that its workforce is drug free, Trident cannot control off-the-job conduct where there is no reasonable expectation that the conduct will affect the work.

Ms. Schrenk freely admitted that she used marijuana as she felt she needed to do so. But she had also always passed drug tests previously, and did not do so in this case only because she had no reason to concern herself with it. When she was suddenly called back to work at a time when she had no reason to believe that she would be, she stopped using marijuana in an attempt to clean her system of any metabolites.

Trident’s action in discharging Ms. Schrenk was reasonable considering its business interests and the federal mandate. However, Ms. Schrenk’s failure to pass a drug test under the circumstances is not misconduct connected with her work.

DECISION

The notice of determination issued in this matter on November 7, 1998 is AFFIRMED. No disqualification pursuant to AS 23.20.379 is imposed. Benefits are allowed for the weeks ending November 7, 1998 through December 12, 1998.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 17, 1999.
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