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CASE HISTORY
Ms. Hernandez timely appealed a determination issued on November 25, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Hernandez worked for Geneva Woods Pharmacy, Inc. (Geneva Woods Home Health Care) during the period July 1, 1997, through November 6, 1998.  She earned $15.50 per hour for full-time work as a social worker.  Ms. Hernandez was discharged about mid-day on November 6 for allegedly failing to follow supervisory instructions.

On October 16, 1998, Ms. Hernandez was counseled about her failure to follow her employer's directives and procedures.  She had brought her personal computer into the office with the intent to utilize it for her assessments.  Ms. Hernandez had also brought her data disk, which she inserted into a company computer.  Ms. Hernandez knew of the virus concerns of her employer, but wanted to use her template from home.  She agreed not to violate that policy again.

Ms. Hernandez was also instructed to ensure she complete her assessments and case notes within certain time frames.  She was concerned about getting her notes done in time without the use of a computer.  The employer instructed Ms. Hernandez to hand write the notes and assessments.

Later in the evening on October 16, Ms. Hernandez returned to the office to work on some cases.  Ms. Thygeson, director of home health care, instructed Ms. Hernandez to go home.  Ms. Hernandez wanted to work on her cases on Saturday, but Ms. Thygeson indicated no overtime was approved.  Ms. Hernandez worked on her cases at home on October 17 because she felt they needed to be done by 3:00 p.m. on October 19.

Ms. Thygeson counseled Ms. Hernandez when she discovered the time for October 17 had been reported as work time.  Ms. Hernandez did not want to be paid, but the employer was obligated to pay for the hours worked.  She was placed on permanent probation effective October 26, 1998 (Exhibit 50).  Ms. Hernandez was warned in the notice of permanent suspension if she failed to adhere to directives or she deviated from any policy/procedure, she could face immediate termination.  

Exhibit 50 also included a warning to Ms. Hernandez about leaving early without permission.  On October 23, she left the office one-half hour early without supervisory permission.  Ms. Hernandez noted she faxed a request to Ms. Thygeson (Exhibit 52), but did not indicate a response in her written summary of the events.

On October 28, 1998, Ms. Hernandez received a list of written directives (Exhibit 53) from management as a result of a meeting the previous day.  The directives outlined direct supervision (Ms. Thygeson for home health care and Ms. Meinhardt for the hospice program); client records to be kept in the office in their respective files; the assessments/case notes completion time frames; work was to be completed in the office, not at home; and other miscellaneous items.

Several days after the October 28 meeting, the employer discovered confidential patient files/notes in Ms. Hernandez's desk.  Ms. Hernandez indicated she was still working on those cases and felt she needed the information, even though some of the patients had passed away.  She understood the directive to return all notes regarding patients to the respective patient file--no documents were to be outside the patient files.  Patient files were located at the work site.

On November 5, 1998, Ms. Hernandez participated in a staff meeting with other professionals and Ms. Meinhardt.  During the staff meeting, Ms. Hernandez presented her concerns to the group. Ms. Meinhardt complained to Mr. Fischer, chief operating officer, and Mr. Smith, director of human resources, about Ms. Hernandez's demeanor during the meeting.

Ms. Meinhardt believed Ms. Hernandez was interruptive and disruptive during the meeting.  She also believed Ms. Hernandez refused to do her work in the manner the employer requested.  Ms. Hernandez wanted the directives put forth during the meeting to be reduced to writing.  During the hearing, Ms. Hernandez denied being disruptive or interruptive in the November 5 meeting.  The employer failed to provide witnesses who participated in the meeting.

The employer opted to discharge Ms. Hernandez after learning of her allegedly disruptive behavior during the November 4 meeting.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.  Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.

Misconduct can not be established on the basis of unproven allegations.  Cole, Comm'r Dec. No. 85H-UI-006, January 22, 1985.

The employer has introduced a "laundry list" of reasons for Ms. Hernandez's discharge.  However, the list of violations presented were not a problem at the point she was fired.  The interruptive and disruptive behavior allegations arise from hearsay evidence which Ms. Hernandez has rebutted with her sworn testimony.  The behavior cannot constitute misconduct for unemployment insurance purposes.

The Tribunal does not dispute the employer's ability to discharge an employee who fails to or cannot meet certain company standards.  In this case, the employer may have selected its only option.  Had the employer opted to discharge Ms. Hernandez at the point she continued to violate known company policies (keeping patient documentation on her desk), consideration of misconduct may have been given.  However, she was allowed to continue working after that discovery.  Accordingly, misconduct connected with the work has not been shown in this matter.


DECISION
The determination issued on November 25, 1998, is REVERSED.  Benefits are allowed for the weeks ending November 14, 1998, through December 19, 1998, if otherwise eligible.  Ms. Hernandez's maximum potential benefit entitlement reduced as a result of this determination is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 4, 1999.








Jan Schnell, Hearing Officer

