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CLAIMANT                               
INTERESTED EMPLOYER
MARITA LEROY
TANGLES

CLAIMANT APPEARANCES                   
EMPLOYER APPEARANCES 
Marita Leroy
Mryan Stone


ESD APPEARANCES
None


CASE HISTORY
Ms. Leroy timely appealed a determination issued on December 10, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Leroy worked for Tangles during the period September 1, 1998, through October 14, 1998.  She earned $7 per hour for full-time work as a receptionist.  Ms. Leroy was discharged effective October 14 as a result of an alleged bad attitude.

On October 14, 1998, Ms. Leroy wrote Ms. Stone (owner) a letter venting her frustrations (Exhibit 8).  Ms. Stone had made a comment as she was leaving the salon earlier in the day that caused Ms. Leroy's agitation.  Ms. Stone had believed Ms. Leroy was upset over an incident earlier in the week and said, "Someone needs to change her attitude before I get one."  

Ms. Leroy had spoken to Ms. Stone three times on the phone after that to determine when they could meet face-to-face.  Ms. Stone had thought she would make it back to the salon but was not able to.  Ms. Leroy then left the letter.  She was upset and indicated she wanted Ms. Stone to talk to her directly about any problems.  Ms. Leroy also indicated in the letter she was upset as a result of the lack of help in cleaning the salon.  She used several words of profanity.  Ms. Stone opted to discharge Ms. Leroy after reading the letter because she was tired of all the bickering between Ms. Leroy and a coworker (Shawn) and she felt Ms. Leroy's attitude was rude or nonchalant.

Ms. Stone had briefly discussed with Ms. Leroy about proper phone etiquette.  Ms. Stone had received one complaint from a customer about Ms. Leroy's alleged rude behavior.  Ms. Leroy indicated the customer was rude; Ms. Stone indicated it did not matter, that she needed to let it go and treat the customer professionally.  After that incident, at least one more complaint was received, but Ms. Stone did not discuss it with Ms. Leroy.

Ms. Stone met with Shawn and Ms. Leroy about their bickering and instructed the two of them to handle their discussions away from customers.  Ms. Stone did not feel it improved after that meeting, but did not discuss it further with the staff.  Ms. Stone did have each worker watching the other without the other's knowledge because of missing cash and inventory shortages.

Ms. Leroy did not know her job was in jeopardy.  Ms. Stone admits that she will say something one time and then leave it at that if the problem continues.  She also admits there was a lack of communication between her, Ms. Leroy, and Shawn.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, MC 190, states in part:


The employer always has the initial burden of producing evidence sufficient to establish that the worker was discharged for misconduct.  If the worker denies the commission of any act or acts which could be construed as misconduct, and the employer fails to present sufficient facts to establish the allegation of misconduct, then the worker is presumed to have been discharged for reasons other than misconduct....


Sufficiency of evidence is dependent both on the type of evidence and the weight to be accorded that evidence....

The record fails to establish Ms. Leroy's actions rose to the level of misconduct connected with the work.  Her letter of October 17 was simply an attempt to vent frustrations brought about by a miscommunication and/or a lack of communication between the owner and the staff.  Ms. Stone's decision to have Ms. Leroy and Shawn watch one another without their knowledge could certainly lead to bickering and complaining.

Although there is no dispute Ms. Leroy had been counseled on her demeanor toward clients, she was not given any indication by Ms. Stone the problem had not been resolved.  The Tribunal does not dispute an employer's ability to discharge employees who fail to or cannot meet certain company standards.  Ms. Leroy's discharge may have been Ms. Stone's only alternative.  However, the discharge did not amount to misconduct connected with the work for unemployment insurance purposes.


DECISION
The determination issued on December 10, 1998, is REVERSED.  Benefits are allowed for the weeks ending October 24, 1998, through November 28, 1998, if otherwise eligible.  Ms. Leroy's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 11, 1999.








Jan Schnell, Hearing Officer

