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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION

Docket No:  98 2707        Hearing Date:  January 11, 1999 

CLAIMANT                               
INTERESTED EMPLOYER
JACK CAREY
D H BLATTNER AND SONS INC

CLAIMANT APPEARANCES                   
EMPLOYER APPEARANCES 
Jack Carey
None


ESD APPEARANCES
None


CASE HISTORY
Mr. Carey timely appealed a determination issued on December 8, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.

The December 8, 1998, determination also denied Mr. Carey pursuant to AS 23.20.360 on the ground he failed to report work and earnings while claiming unemployment insurance.  The determination further denied Mr. Carey pursuant to AS 23.20.387 on the ground he knowingly withheld material information with the intent to receive unentitled benefits.  Mr. Carey was found to be liable for an overpayment pursuant to AS 23.20.390.


FINDINGS OF FACT
Mr. Carey established an unemployment insurance claim effective November 20, 1996.  On July 27, 1998, he reopened his claim after a period of full-time employment since January 1998.  Mr. Carey worked for BH Blattner and Sons, Inc. during the period May 1997 through July 21, 1997.  He earned $16.75 for full-time seasonal work as a heavy equipment operator.  Mr. Carey quit without notice about mid-day on July 21.

Throughout his employment, Mr. Carey complained regularly to his foreman and master mechanic about the truck brakes failing.  He and other coworkers also requested a run away ramp be built because of the brake problems on several trucks.  Each time Mr. Carey complained, the mechanics tried to fix the problem.  However, the brakes continued to fail.

On July 21, 1997, Mr. Carey checked his truck before starting operations for the day.  He noted the brakes did not look good and complained to the mechanic.  The mechanic indicated the parts were not in and that Mr. Carey needed to continue to drive the truck.  The mechanic also told Mr. Carey to stop reporting the brake problem.  Mr. Carey opted to drive the truck.

While driving down an incline on July 21, Mr. Carey's brakes did not work which caused him to barely miss a parked pickup truck.  Mr. Carey was scared and believed he could have been killed or injured.  Because the employer did not fix the brakes or provide a run away ramp, he opted to quit.  Mr. Carey could have refused to drive the truck, but would have sat in camp for several weeks without pay.  There was no other work available for him.

Mr. Carey reopened his unemployment insurance claim on July 27, 1997, by phone.  He did not recall the representative asking about his last work.

In late November 1997, Mr. Carey was called by CCI to attend to an emergency oil spill.  He remembered working only several days.  Mr. Carey did report work and earnings during the week ending December 6, 1997, but did not report any earnings for the week ending November 29, 1997.  

Mr. Carey did not recall working more than just a few days after Thanksgiving.  He did remember getting a check about one month later for wages he thought were for standby time.  The employer's report of earnings (Exhibit 11) reflects earnings of $206.63 during the week ending November 29, 1998.  The employer reported a total of $924.38 in earnings for Mr. Carey in the fourth quarter 1997.  Mr. Carey knows he is to report all work and earnings while filing for unemployment.

Mr. Carey received $46 per week in benefits for the weeks ending August 2, 1997, through August 23, 1997, and $296 for the week ending November 29, 1997.  His excess earnings amount for the week ending November 29 was $380.66.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....

AS 23.20.360 provides in part:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50.  However, the amount of benefits may not be reduced below zero.  If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1.  If the benefit is zero, no allowance for dependents is payable....

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact....

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual....


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section VL 515.65, states in part:


A worker who voluntarily leaves work because of hazardous working conditions does not necessarily leave work with good cause. Some occupations and industries are hazardous by the nature of the work. An adjudicator would consider these hazards normal for the occupation and industry. 


A worker voluntarily leaves work with good cause if the worker leaves work under the following circumstances only after the worker informs the employer of the hazardous working conditions and allows the employer to remedy the conditions: 


1.
The working conditions were more hazardous than normal for the occupation and industry, or


2.
Because of circumstances peculiar to the worker such as physical impairment, the working conditions are more hazardous to the worker than for other workers doing similar work....

The record establishes Mr. Carey complained numerous times about the brake problems on his truck.  The problem continued with the employer's knowledge.  Since the problems were not corrected and the brakes were necessary for the safe operation of the vehicle, Mr. Carey was left with no alternative but to leave his employment.  Good cause for leaving work has been shown in this matter.

Mr. Carey does not dispute he worked for CCI in late November/December 1997.  Although he is not sure of the dates he worked, he agrees with the employer's report of earnings.  Therefore, he is liable for the overpayment of benefits associated with the week ending November 29, 1997.

AS 23.20.387 specifies "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact."...

The record fails to establish Mr. Carey knowingly withheld material information with the intent to receive unentitled benefits.  Mr. Carey did report earnings during the period he remembered working.  It is logical to conclude Mr. Carey may not have known he would receive wages for standby time.  Mr. Carey's failure to report those earnings after he received them a month later was a simple oversight.  There is no showing of a pattern of fraud.  


DECISION
The determination issued on December 8, 1998, is MODIFIED.  Benefits are allowed for the weeks ending July 26, 1997, through August 30, 1997, pursuant to AS 23.20.379 if otherwise eligible.  Mr. Carey's maximum potential benefit entitlement reduced as a result of this determination is restored.

Benefits are reduced pursuant to AS 23.20.360 for the week ending November 29, 1997.  Benefits are allowed pursuant to AS 23.20.387 for the weeks ending November 29, 1997, and December 12, 1998, through January 16, 1999, if otherwise eligible.  Mr. Carey's liability for the overpayment is REMANDED for recalculation in keeping with this determination. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 13, 1999.








Jan Schnell, Hearing Officer

