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Randy L. Skeen
None
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CASE HISTORY
Mr. Skeen timely appealed a December 22, 1998, determination that denies benefits under AS 23.20.379.  The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Skeen's tractor trailer driver position ended December 4, 1998.  He started work in April 1997.

On December 4, one of the employer’s owners offered Mr. Skeen the alternative of resigning in lieu of immediate termination.  Mr. Skeen resigned to protect his employment record.  The employer decided to terminate Mr. Skeen because he was involved in three accidents in the two weeks preceding December 4.

On Sunday, November 22, Mr. Skeen hooked a truck tractor to a semitrailer then moved the semitrailer away from a loading dock. He moved the rig without first checking the inside of the semitrailer as he should have done.  A ramp connecting the semitrailer to the dock and the forklift parked on the ramp fell out of the back of the semitrailer.

The employer chose not to discharge Mr. Skeen for the accident.  Instead, the employer gave Mr. Skeen a reprimand.  The employer warned Mr. Skeen that he would be discharged if he dropped another forklift.

On Sunday, November 29, Mr. Skeen backed over a rock and scraped the fender of a company truck against a tree.  When Mr. Skeen hit the tree, he was off duty and using the company truck for personal matters with the employer’s permission.  The hearing record fails to suggest the accident was caused by some sort of movement of the rock or the tree.

On November 30, Mr. Skeen reported the scraped fender to the company.  The company had him complete a "damaged equipment" report.  The company did not discipline him.

On Thursday, December 3, a winch securing a load of pipe released while Mr. Skeen was driving on a public road.  Mr. Skeen had placed the winch himself.  The record fails to establish the winch released due to Mr. Skeen's negligence.

When the winch released, the end of the pipes slipped off the truck.  The employer had to rent a lift to get the pipes back onto the truck.

On Friday, December 4, the company owner who discharged Mr. Skeen told Mr. Skeen he would not have been discharged for the pipe accident alone.  However, three accidents in two weeks forced the company to end Mr. Skeen’s employment.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379 (a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employer's interest; and




(B)
either





(i)
has a direct and adverse impact on the employer's interest; or





(ii)
makes the claimant unfit to perform an essential task of the job.


CONCLUSION
A resignation in lieu of imminent discharge remains a discharge.

The employer apparently chose not to discharge Mr. Skeen after each of the first two accidents that involved the forklift and the scraped fender.  Therefore, the first two incidents do not constitute a discharge for misconduct, even if they resulted from employee negligence and contributed to the employer's later unwillingness to continue the employment relationship.

The third incident triggered the discharge.  The pipe accident has not been shown to have resulted from negligence by Mr. Skeen. The employer indicated Mr. Skeen would not have been discharged if that had been his only accident.  While it is understandable the employer might find it necessary to remove a driver involved in three accidents in two weeks, the termination does not constitute a discharge for misconduct connected with Mr. Skeen's work as misconduct is defined for unemployment insurance purposes.


DECISION
The December 22, 1998, separation from work determination is REVERSED.  Mr. Skeen is allowed benefits beginning with the week ending December 12, 1998, through the week ending January 16, 1999, if otherwise eligible.  The three weeks are restored to his maximum benefit amount.  The determination will not interfere with Mr. Skeen's eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 11, 1999.








Stan Jenkins








Hearing Officer

