JOHNSON, James

Docket No. 98 2744

Page 4

ALASKA DEPARTMENT OF LABORPRIVATE 

EMPLOYMENT SECURITY DIVISION

P. O. BOX 25509

JUNEAU, ALASKA  99802-5509

PRIVATE 
APPEAL TRIBUNAL DECISIONtc  \l 3 "APPEAL TRIBUNAL DECISION"
Docket No. 98 2744
                 Hearing Date: January 15, 1999

CLAIMANT:                          EMPLOYER:
JAMES JOHNSON                      CITY MORTGAGE CORP

CLAIMANT APPEARANCES:              EMPLOYER APPEARANCES:
James Johnson                      None


Achillius Gagnon

ESD APPEARANCES:
None

STATEMENT OF THE CASE
On December 22, 1998, Mr. Johnson was denied unemployment insurance benefits pursuant to AS 23.20.379. He filed a timely appeal. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT
Mr. Johnson began working for City Mortgage Corporation in Juneau, Alaska on August 31, 1998. At that time he worked as a receptionist taking loan applications. He last worked on November 20, 1998 by which time he was working as a receptionist/loan processor assistant. At that time, he was normally scheduled to work 40 hours per week, and earned $11.00 per hour.

As part of his job, Mr. Johnson was responsible for ordering supplies and equipment. His usual procedure when ordering major items was to get quotes, and then get approval to order from his supervisor. During the week of September 15, Lynn Thomas, the acting branch manager and his supervisor, put Mr. Johnson on the list of those authorized to order supplies and equipment from Capital Office Supply. Mr. Johnson proceeded to order an orthopedic chair for himself, a paper shredder, and new personal computers (PCs). For all of these items, he obtained verbal permission from Mrs. Thomas.

Approximately a week after Mr. Johnson ordered the PCs, Mr. Thomas, Mrs. Thomas’ husband, was in the office, and learned of the PC order. Mr. Thomas is not employed by City Mortgage Corporation. Mr. Thomas spoke with Mrs. Thomas about the order, and then cancelled it. The PCs had already arrived at the supplier.

Mr. Johnson had also noticed a large amount of paper work and hazardous materials lying about. He felt this unsafe, and spoke to Mrs. Thomas about ordering a storage cabinet for the hazardous materials. Mrs. Thomas verbally authorized the purchase. The filing cabinets were due to arrive on or about October 28. A vice-president from Anchorage, Ms. Hogelsted (ph), visited the Juneau branch around October 28. She learned of the filing cabinet order. Mr. Johnson felt that she believed it to be a good idea.  By this time, a new branch manager had been hired, a Ms. Tina Maryott-Gordon.

Mr. Johnson believes that John Martin is another vice-president of the Corporation, and is located in Anchorage. Mr. Martin cancelled the order for the cabinet in mid-November, explaining that the order had not been placed following company policy. Mr. Johnson understands the policy to be that a purchase requisition must be made out listing the items to be purchased, and then given to the branch manager for signature. When the items are received, the branch manager is to sign the invoice. This had not been explained to him until Mr. Martin cancelled the cabinet order. He placed no further orders after that day.

On November 20, Mr. Johnson was discharged from his employment by Ms. Maryott-Gordon for misconduct and insubordination. Exhibit 4, page 3. In a telephonic statement taken by an Alaska Employment Service representative, Ms. Maryott-Gordon allegedly said that Mr. Johnson had been warned on October 15 by Mrs. Thomas that he was not to order supplies without authorization, and again warned on November 13 by Ms. Maryott-Gordon. Exhibit 7. The misconduct was due to ordering supplies improperly, and the insubordination for having done so after having been warned. Mr. Johnson does not recall any warnings or reprimands due to his procedure.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker’s last suitable work voluntarily without good cause; or


(2)
was discharged for misconduct connected with the insured worker’s work.



. . . .

(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means


(1)
A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or


(2)
A claimant’s conduct off the job, if the conduct


(A)
Shows a wilful and wanton disregard of the employer’s interest; and




(B)
either


(i)
has a direct and adverse impact on the employer’s interest; or


(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.  Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

No representative of City Mortgage Corporation appeared at the hearing to give testimony regarding the reasons for Mr. Johnson’s termination. He was, according to the telephonic conversation with Ms. Maryott-Gordon, terminated for unauthorized ordering of equipment. However, Mr. Johnson was not told of the proper procedure for ordering supplies until Mr. Martin did on mid-November. In fact, he always asked for and received verbal authorization from his branch manager. If this was not in accordance with company policy, the branch manager could have explained the policy to him at that time.

It is the holding of the Appeal Tribunal that Mr. Johnson was discharged for reasons that have not been shown to be misconduct connected with his work.

DECISION
The notice of determination issued in this matter on December 22, 1998 is REVERSED. No disqualification pursuant to AS 23.20.379 is imposed. Mr. Johnson is allowed benefits for the weeks ending November 28, 1998 through January 2, 1999 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 28, 1999.
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Hearing Officer

