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Docket No.  98 2768

CLAIMANT:






EMPLOYER:
ANTHONY MAGEE





HAWKINS & COMPANY


CASE HISTORY
The Appeal Tribunal scheduled hearing in this matter for January 21, 1999.  The Tribunal docketing office mailed hearing notices to the parties by January 8, 1999.

The employer failed to participate in the scheduled hearing.  Following the appellant's failure to participate, the Tribunal issued default dismissal 98 2768 on January 21, 1999.  

The employer requested reopening in a letter dated January 25, 1999.


FINDINGS OF FACT
The January 21, 1999, default dismissal provides, in part: 


If failure to appear was due to circumstances beyond the appellant's control, a request to reopen the hearing may be made to the undersigned hearing officer.  Such a request must be made in writing and must explain the circumstances fully.  Such a request must be delivered or mailed within TEN (10) DAYS after January 21, 1999.  This length of time may be extended for a reasonable period if circumstances beyond the appellant's control prevents a timely request.  Alaska Statute 23.20.420 and 8 AAC 85.153(f).

The employer's letter establishes their representative failed to participate at the January 21, 1999, hearing because he did not get the hearing notice timely.

Mr. Hawkins of Hawkins & Company, was out of town at the time the hearings was scheduled.  Ms. Pamela Hawkins of Hawkins & Company, made the December 25, 1998, request for the hearing.  Ms. Hawkins was in town during the period January 8 through January 21, 1999.  Mr. Hawkins believes she failed to check the postal box on a regular basis because she was busy with her work schedule.  Ms. Hawkins handles, at a minimum, the accounts payable for the business.


PROVISIONS OF LAW
AS 23.20.420 provides in part:


(a)
Each party shall be promptly given a reasonable opportunity for fair hearing.


(b)
The department shall adopt regulations governing the manner of filing appeals and the conduct of filing appeals and the conduct of hearings and appeals consistent with the provisions of this chapter....

8 AAC 85.153 provides in part:


(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party.  All requests must explain in detail the reasons for the request.  If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.  All other requests may be granted only if there is a good cause.



(3)
A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing.  The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.


CONCLUSION
The failure of an appellant to attend an appeal hearing must be due to some circumstances beyond his/her control before reopening can be granted.  In Gunia, Comm'r. Decision No. 9322653, July 16, 1993, the Commissioner of Labor stated in part:


We have previously held that "The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]."  In re Anderson, Comm'r Dec. 84H-UI-186, IC Unemp. Ins. Rptr. (CCH), AK 8101.08, 7/20/84.  As the claimant in this case apparently did not get his mail for such a reason, we conclude his failure to appear at the hearing scheduled was not due to circumstances beyond his control.

In Roberts, Comm'r Rev. 82H-UI-190, November 19, 1982, the Commissioner states in part:


Any error by his [the claimant's] agent cannot be held to the detriment of the division.

Mr. Hawkins failed to receive the notice of the hearing due to his wife's failure to regularly check the mail.  Ms. Hawkins acted as a representative of the business when she made the initial request for the hearing.  In doing so, she was responsible for ensuring the attendance of a business representative in the hearing.  Ms. Hawkins knew or should have known to regularly check the business mail for the notice of hearing.  Circumstances beyond the employer's control has not been shown in this matter.


DECISION
The employer's request for reopening is DENIED.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 23, 1999.

                                   Jan Schnell, Hearing Officer

