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CLAIMANT APPEARANCES                                       EMPLOYER APPEARANCES 
Susan Johnson
Mark Novosad


Eric Montague


ESD APPEARANCES
None


CASE HISTORY
Ms. Johnson timely appealed a redetermination issued on December 29, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Johnson worked for the Muffin Man & Company, Inc. during the period August 1998 through November 5, 1998.  She earned $9 per hour for full-time work as an assistant manager.  Ms. Johnson was fired for allegedly causing the loss of a customer/account.

On November 2 and 3, 1998, a customer's (Cafe Del Mundo) delivery was late.  The customer's owner, Mr. Merkel, was very upset both days and called to yell at Ms. Johnson.  Mr. Novosad, president, was on vacation and unable to handle the situation.  On November 3, Ms. Johnson contends she tried to tell Mr. Merkel the reason was due to the delivery driver's failure to leave on time.  She contends Mr. Merkel did not let her say anything while on the phone.  Mr. Merkel indicated he would pull the account.

Prior to leaving on vacation (October 22, 1998), Mr. Novosad informed his employees to handle the Cafe Del Mundo account with care.  If any problems arose, just accept the complaint and he would handle the situation upon his return to Anchorage.  Ms. Johnson understood the instructions.

Mr. Novosad spoke with Mr. Merkel after the November 3 incident.  Mr. Merkel blamed the situation on Ms. Johnson by indicating "thanks to her, I'm pulling my business."  Mr. Novosad spoke with other employees and opted to discharge Ms. Johnson on November 5.  Mr. Merkel was not presented as a witness in this hearing preceding.  No other employees were present during the phone conversation with Mr. Merkel and Ms. Johnson.  Both parties agree Mr. Merkel can be volatile in nature.

Mr. Novosad made the decision to discharge Ms. Johnson because of the Cafe Del Mundo incident and as a result of his frustration over her poor customer service and argumentative behavior.  Had the problem with Cafe Del Mundo not occurred, Mr. Novosad only would have counseled Ms. Johnson on the other issues.

In early October 1998, Mr. Novosad met with Ms. Johnson and another worker to discuss a conflict between the subordinates.  Also mentioned in the meeting was good customer relations and discussing "dirty laundry" away from the customers.  Mr. Novosad did not believe the situation between Ms. Johnson and the coworker improved.  The coworker was "furloughed" in mid-October.  

Mr. Novosad did not discuss customer complaints with Ms. Johnson, nor did he discuss with her other employee concerns about her.  Ms. Johnson first learned of customer complaints and employee complaints at the time of her discharge.  The parties agreed they did not get along with one another.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The record establishes the employer discharged Ms. Johnson as a result of the loss of a customer, coupled with his concerns over her customer/employee relations.  An employer has the right to expect his employees to act appropriately toward each other and the customers.  However, Ms. Johnson was not apprised of her employer's concern on either point until she was terminated.  She was not given an opportunity to adjust her behavior or correct the problems.

The Employment Security Division's Benefit Policy Manual, MC 190, states in part:


The employer always has the initial burden of producing evidence sufficient to establish that the worker was discharged for misconduct.  If the worker denies the commission of any act or acts which could be construed as misconduct, and the employer fails to present sufficient facts to establish the allegation of misconduct, then the worker is presumed to have been discharged for reasons other than misconduct....


Sufficiency of evidence is dependent both on the type of evidence and the weight to be accorded that evidence....

The employer failed to offer sufficient evidence to support its allegation Ms. Johnson acted against his wishes.  There is no dispute Mr. Merkel had a volatile personality.  The employer failed to provide direct sworn testimony with regard to the telephone conversations between Ms. Johnson and Mr. Merkel.  Therefore, Ms. Johnson's testimony is given greater weight.  

It has not been shown Ms. Johnson did anything more than to try to explain the reason the product was late.  Even then she was not given a sufficient opportunity by the upset customer to give a complete explanation.  

The Tribunal does not dispute an employer's ability to discharge personnel who fail to or cannot meet certain company standards.  In this case, termination may have been Mr. Novosad's only option, given the personality conflict between them.  However, there is insufficient evidence to support the conclusion Ms. Johnson was discharged for misconduct connected with the work for unemployment insurance purposes.


DECISION
The redetermination issued on December 29, 1998, is REVERSED.  Benefits are allowed for the weeks ending November 7, 1998, through December 12, 1998, if otherwise eligible.  Ms. Johnson's maximum potential benefit entitlement reduced as a result of this determination is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 25, 1999.








Jan Schnell, Hearing Officer

