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APPEAL TRIBUNAL DECISION

Docket No:  99 0010        Hearing Date:  January 26, 1999 

CLAIMANT                               INTERESTED EMPLOYER
RICHARD GLORE
STEVES AUTO CENTER

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Richard Glore
Wanda Irwin

ESD APPEARANCES
None


CASE HISTORY
Mr. Glore timely appealed a determination issued on December 23, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Glore worked for Steve's Auto Center (SAC) during the period February 14, 1997, through November 20, 1998.  He earned $15 for full-time work as a mechanic.  Mr. Glore quit without notice on December 8, 1998.

On November 21, 1998, Mr.Glore began a two-week leave of absence to be home with his wife who was due to deliver their third child.  On December 5, 1998, Ms. Glore gave birth.  Mr. Glore was scheduled to return to work on December 7, 1998, but failed to contact the employer.  In the afternoon on December 8, 1998, Mr. Glore brought his wife and baby by the work site.  Mr. Glore informed Ms. Irwin, co-owner, that he had a job offer which would pay about $1000 per week.  He quit effective that day.

Mr. Glore did not have a bona fide offer of employment.  He had spoken with a lead mechanic at Air Land Transport about a mechanic position which could pay up to $1000 per week.  Mr. Glore had not interviewed for the position before he left SAC.  He did not get the position at Air Land Transport because he did not have a commercial drivers license.

Mr. Glore felt the business at SAC was too slow to make enough money to support his family.  His expenses since beginning employment had not changed with the exception of the third child. Mr. Glore did not verify that the business was slow before leaving work.  He had driven by the shop while on his leave of absence and noticed the parking lot was empty.  Ms. Irwin testified the shop was busy as usual and there was no noticeable decline in business.  

Exhibit 9 contains a list of Mr. Glore's net earnings, on a monthly basis, for 1998.  His earnings were relatively stable around $1000 per month increasing by several hundred dollars the last two months of his employment.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 500, states in part:


With...[few] exceptions...voluntarily leaving work because the worker felt that the wages were too low or did not constitute a "living wage" will be without good cause, provided that the wages were within the prevailing rate for similar work in the locality, and the worker was making sufficient wages to provide the basic necessities of life for the worker and the worker's dependents....

The record fails to support the conclusion Mr. Glore was not earning sufficient wages to provide for his family's basic living necessities.  Mr. Glore simply believed the business had slowed down, not taking the time to verify that belief.  

"In order for good cause [for voluntarily quitting work] to be shown, it must be established that the worker followed reasonable alternatives to leaving.  Although [the claimant] was unhappy with the situation on the job, he made no effort to discuss those with his employer in order that the employer might have some opportunity to adjust the situation."  In Dolivet, Comm'r Dec. 88H-UCFE/EB-182, August 12, 1988.

Mr. Glore failed to exhaust reasonable alternatives before leaving work.  An assumption or belief without verification does not establish compelling reasons for leaving work.

A claimant who leaves employment for work that offers better wages, hours, or working conditions can establish good cause.  However, the work must begin immediately upon separating from the old position and there must be a bona fide offer of employment.  Neither of those components were met in this case.  Mr. Glore left because of the possibility of another position; he was not guaranteed that position before he quit.  Accordingly, the disqualifying provisions of AS 23.20.379 were properly applied in this matter.

Under AS 23.20.505 a person is considered "unemployed" in a week during which the individual performs no services and for which no wages are payable to the individual.  However, a separation occurs whenever the worker ceases performing service or an ongoing employer-employee relationship is severed, regardless of whether the worker is performing service at the time.  A separation can occur after an individual is already technically "unemployed" under AS 23.20.505.  Ransy, Comm'r Dec. No. 9225049, June 23, 1992.  If no claim is filed until after the severance of the employer-employee relationship, that action is the only issue which is adjudicated.  ESD Benefit Policy Manual, VL 135.1-2.  The separation date is the date that the employer-employee relationship is severed.  Ransy, supra.  

Mr. Glore did not separate from his employment until December 8, 1998.  Therefore, the determination under appeal will be modified accordingly.


DECISION
The determination issued on December 23, 1998, is MODIFIED.  Benefits are denied for the weeks ending December 12, 1998, through January 16, 1999.  Mr. Glore's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 26, 1999.








Jan Schnell, Hearing Officer

