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CLAIMANT                            
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 EMPLOYER APPEARANCES 
Robert Robinson
Diane Lyles

Charles Ray, Attorney
Shelly Mellott


ESD APPEARANCES
None


CASE HISTORY
Mr. Robinson timely appealed a determination issued on December 29, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Robinson worked for World Express Travel, Inc. during the period November 1, 1994, through December 3, 1998.  He earned $8.50 per hour for full-time work as a courier.  Mr. Robinson was discharged on December 3 as a result of insubordination.

On September 24, 1998, Mr. Robinson submitted a written request for leave to begin on December 3 and end on December 11, 1998.  The leave was initially approved by his direct supervisor, Mr. Butt, but was put on hold by the manager, Ms. Mellott, due to a staff shortage.  

On or before November 20, 1998, Mr. Robinson was advised his vacation was approved but modified to end December 9, with a return to work date of December 10.  Mr. Robinson accepted that modification, although he was unhappy about the change.  Mr. Robinson received the formal, written approval of his leave request on or about November 30, 1998.

Mr. Robinson was upset about the change and indicated he might quit his job.  Ms. Mellott told him to think about it.  Until November 23 or 24, 1998, Mr. Butt had advised Mr. Robinson he was working on getting the extra two days off for Mr. Robinson.  By November 24 or 25, 1998, Mr. Butt informed Mr. Robinson the two extra days would not be given off and that he was required to return to work on December 10.  At that point, Mr. Robinson seriously considered quitting his job.

On December 3, 1998, Ms. Mellott discovered a queue from Northwest Airlines on the computer advising the passenger changed the return flight for Mr. Robinson to December 11, 1998.  Mr. Robinson and his wife discussed changing the flight itinerary to December 11 because he was thinking of not returning to work as directed.  His wife made the reservation change at her husband's request on or about December 3.

On December 3 in the morning Mr. Robinson began thinking about not changing the reservation.  He discovered at lunch his wife already made the change in the reservation.  Mr. Robinson did not know his employer would learn of the change in the reservation.

Ms. Lyles, chief operating officer, and Ms. Mellott met with Mr. Robinson late in the day on December 3.  They afforded Mr. Robinson at least three opportunities to explain the reservation change.  Mr. Robinson stated, "I was mad that you did not approve my request, made the changes in the reservations, and wasn't sure if I was going to call you while on vacation or not."  Mr. Robinson admits he was going to utilize the free pass from his employer to travel and possibly quit before his scheduled return date.

Both parties admit Mr. Robinson's performance was good or very good throughout his employment.  He had no prior disciplinary actions of a similar nature since his hire date.  The employer opted to discharge Mr. Robinson because of his action and the risk it opened to the employer.  If Mr. Robinson did not return as scheduled, the employer faced insufficient staffing, which may have caused vendors and/or customers a certain level of problems.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  In Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.

In Bush-Drago, Comm'r Dec. No. 98 0113, April 30, 1998, the Commissioner states in part:


On appeal to the Department, the claimant contends that she did not refuse the directions of the employer but that she had only the best interest of her employer at heart and put their needs above her own....


"[I]t is the employer's right to establish the methods and quality of work."  Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985. We have previously held that a single instance of insubordination may constitute misconduct if it is serious enough. Cantrell, Comm. Dec. No. 9225160, June 30, 1992.  As we also stated in that decision, it must be considered whether the claimant's behavior was part of the normal workplace give and take or rose to the level of insubordination. In the instant case, there was a persuasive showing that the claimant's behavior rose to that level....

In Richey, Comm'r Dec. No. 94 9587, April 5, 1995, the Commissioner states in part:


[G]ood job performance can be negated by willful disregard of an employer's interests and failure to follow directions. It was for these reasons that the claimant was discharged, and these reasons do constitute misconduct connected with the work....

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done."  In Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.

The record establishes Mr. Robinson was given approved leave for the period December 3 through 9, 1998, with an associated free pass for travel.  Mr. Robinson accepted the pass and ordered the tickets for the approved leave dates.  He then changed the return dates under the assumption the employer would not learn of the change, with the possible intent to quit while on his vacation.

As indicated in Shelton, the employer has the ability to set the work schedules to ensure the work is completed.  The employer was short-staffed and refused to grant Mr. Robinson the entire time he originally requested.  The decision to deny the leave was based on business needs.  Mr. Robinson's action of extending his leave by two days was a wilful and wanton act against his employer's interests.  The disqualifying provisions of AS 23.20.379 were properly applied in this matter.


DECISION
The determination issued on December 29, 1998, is AFFIRMED.  Benefits are denied for the weeks ending December 5, 1998, through January 9, 1999.  Mr. Robinson's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 4, 1999.








Jan Schnell, Hearing Officer

cc:  Charles Ray


711 H Street, Suite 310


Anchorage, AK  99501

