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CASE HISTORY
Mr. Simmler timely appealed a determination issued on December 31, 1998 that denied benefits under AS 23.20.379 on a holding that Mr. Simmler voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Simmler was employed by Carlile Enterprises, Incorporated from October 6, 1998 to December 9, 1998.  He worked full-time as a mechanic.  The agency charged Mr. Simmler voluntarily quit work.

Due to dizziness at the work site in November 1998, Mr. Simmler was sent home to recuperate for a few days.  He was off work the next few days due to laryngitis.  His leave time was approved.

On November 30, 1998, Mr. Simmler was absent from work because of a problems related to a previously injured shoulder.  He attempted to contact his employer three times that day but lost the telephone connection each time due to the company's unreliable telephone system.  The next day, Mr. Simmler talked with the employer and explained the circumstances.  Nothing else was said.  Mr. Simmler was never warned about attendance issues.

Mr. Simmler obtained prior approval to attend his children's school related activities on December 8, 1998.  The following day, the employer suggested Mr. Simmler take a few months off to take care of his personal activities.  Mr. Simmler rejected the idea, vowing he needed to work.

After work on December 9, 1998, Mr. Simmler was asked to sign a form agreeing to take three months off to take care of his personal business.  Mr. Simmler refused.  Earlier that day, Mr. Simmler was told to take a few days off and not return to work until called.

On December 10, 1998, Mr. Simmler asked the employer if he could work night shifts beginning February 1, 1999 so he could take a few job related classes at Hutchison Career Center.  The employer said he would check and get back to him.

The following Monday, December 14, 1998, the employer left a telephone message for Mr. Simmler at his home to pickup his tools.  Mr. Simmler took that message to mean he was discharged.  A few days later he questioned one of the employers about the dismissal but explanations were not available.

The employer reported to the Alaska Employment Security Division that Mr. Simmler simply stopped reporting to work.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .

CONCLUSION

The evidence presented showed the employer was the moving party in relation to Mr. Simmler's separation from work.  Before a penalty would be applied in that case, misconduct must be established.  To show misconduct, evidence must be presented to show Mr. Simmler knowingly acted in opposition to the employer's interests.

The employer did not present any evidence to the Tribunal to establish misconduct.  It was not known that attendance was an issue as Mr. Simmler's leave time was approved.  Also, Mr. Simmler was never warned.  Consequently, Mr. Simmler is not subject to disqualification under the separation from work law.


DECISION
The December 31, 1998 separation from work determination is REVERSED.  Benefits are allowed for weeks ending December 12, 1998 to January 16, 1999 and continuing under AS 23.20.379, if otherwise eligible.  Also, Mr. Simmler's maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on February 18, 1999.


Doris M. Neal


Hearing Officer
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