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APPEAL TRIBUNAL DECISION
Docket No:  99 0044                                                   Hearing Date:  January 15, 1999 

CLAIMANT                                                                   INTERESTED EMPLOYER
DAROLD CAIN
FAIRBANKS SAND & GRAVEL


CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Darold Cain
Charles Silvey


John Eckberg


ESD APPEARANCES
None


CASE HISTORY
Mr. Cain timely appealed a determination issued on January 6, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Cain worked for Fairbanks Sand & Gravel during the period June 10, 1997, through December 14, 1998.  He earned $21.35 per hour for work as a truck driver.  Mr. Cain quit without notice at the end of his shift on December 14.

On December 14, 1998, Mr. Cain was required by his employer to drive a truck from Fairbanks to Clear (approximately 75 miles away).  On the way, the electrical failed in the truck and Mr. Cain had to get the employer to bring another truck out with the mechanic.  The mechanic drove the troubled truck, while Mr. Cain drove another truck.  Both trucks had no heat.

After the men arrived in Clear, the mechanic began working on the trucks.  A variety of problems arose due to the cold weather that took priority over the heat problems.  Mr. Cain asked the mechanic several times when he would fix the heat.  Each time the mechanic indicated he would get to it after he finished what he was doing.  By the third time Mr. Cain asked about the heat, the mechanic became upset and angry.  The two men had words.

Mr. Cain continued to work the rest of the day.  The heated discussion was not mentioned again by either Mr. Cain or the mechanic.  The mechanic believed there was no longer any problems between him and Mr. Cain.

Upon his return to Fairbanks on December 14, Mr. Cain indicated to the dispatcher that he felt an apology was in order from the mechanic.  Mr. Cain indicated he would quit if he did not receive an apology from the mechanic.  The dispatcher completed a work separation notice to the Teamsters Union, noting Mr. Cain had quit.

Mr. Cain returned to the work site on December 15 to complete his time card.  He saw the mechanic, but did not approach him to ask for an apology or to discuss the previous day's incident.

Prior to quitting, Mr. Cain did not speak to the owner, Mr. Silvey, about the incident.  He did not speak to Mr. Silvey's wife who was in the office on December 14 when Mr. Cain returned from Clear.  Mr. Cain thought Mr. Silvey was gone on vacation since he (Mr. Silvey) was not in the office on the evening of December 14.

The Teamsters Union provides for a grievance procedure if members have a workplace complaint.  Mr. Cain did not utilize that procedure or talk to the union before he decided to quit.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 515, states in part:


[T]o avoid disqualification, the worker who quits work because of a fellow employee must show that the actions of the fellow employee subjected the worker to abuse, or endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker.


In addition, even where a worker has an adequate reason for quitting work, the worker will be subject to disqualification if the worker quits work without attempting to remedy the situation.  The worker must present a grievance to the employer and give the employer an opportunity to adjust the situation....

The record fails to support the conclusion Mr. Cain's reason for leaving was compelling.  It is not uncommon for  field workers to have words with one another, especially over equipment failures when the weather is cold.  There is no evidence the mechanic acted abusively toward Mr. Cain.

Finally, even if Mr. Cain's decision to leave was compelling, his failure to pursue reasonable alternatives before leaving negates any finding of good cause.  "In order for good cause [for voluntarily quitting work] to be shown, it must be established that the worker followed reasonable alternatives to leaving.  Although [the claimant] was unhappy with the situation on the job, he made no effort to discuss those with his employer in order that the employer might have some opportunity to adjust the situation."  In Dolivet, Comm'r Dec. 88H-UCFE/EB-182, August 12, 1988.

Mr. Cain failed to discuss his concern with Mr. Silvey's wife.  He failed to discuss the issue with the union.  Foremost, Mr. Cain failed to discuss his need for an apology directly with the mechanic.  Accordingly, the disqualifying provisions of AS 23.20.379 were properly applied in this matter.


DECISION
The determination issued on January 6, 1999, is AFFIRMED.  Benefits are denied for the weeks ending December 19, 1998, through January 23, 1999.  Mr. Cain's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 15, 1999.








Jan Schnell, Hearing Officer

