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APPEAL TRIBUNAL DECISION

Docket No:  99 0068        Hearing Date:  February 2, 1999 

CLAIMANT                                                                             INTERESTED EMPLOYER
BILL SPIRES
VALLEY PLUMBING & HEATING

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Bill Spires
None

ESD APPEARANCES
None


CASE HISTORY
Mr. Spires timely appealed a determination issued on January 6, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Spires worked for Valley Plumbing & Heating for two days ending November 25, 1998.  He earned $18.89 per hour for full-time seasonal work as a sheetmetal worker.  Mr. Spires quit without notice about mid-day on November 25.  

On November 25, 1998, Mr. Spires was on top of a 12-foot A-frame ladder when a coworker (Mike) hit it with a manlift.  Mr. Spires was able to slide down the ladder without injury.  He was very upset with Mike and told him to be careful and watch what he was doing.  Mike apologized.

An hour or so later on November 25, Mr. Spires went up the ladder holding a piece of duct while Mike went up the manlift with the other end of the duct.  Mike realized he had nothing to clamp or connect the duct to the piece already in place.  He decided to slide down the elevated manlift to get a screw and screw driver to secure the two pieces of duct.  This left Mr. Spires holding the open end of the duct over his head on top of the ladder.

After Mike secured the two pieces together, he decided to leave Mr. Spires to secure the duct to the hangers.  Mr. Spires tried to tell Mike that the job was a two-man job and not to leave.  Mike left Mr. Spires to finish hanging the duct alone.

Mr. Spires immediately called his union business agent (BA) of Local 32, Sheetmetal Workers Union and related the two incidents.  The BA asked to speak to Mike who confirmed the incidents.  The BA then told Mr. Spires a ticket would be sent to allow him to return to Anchorage.  When he picked up his belongings, Mr. Spires notified another worker (Mr. Carlson) that he was leaving the job site due to unsafe working conditions.

Mr. Spires has worked with Mike in the past.  He knew there was no reasoning with him while on the job.  Mr. Spires felt his safety was in question if he was to continue working with Mike.

The project in Bethel was an Air Guard hanger.  Valley Plumbing & Heating was a subcontractor on the job.  The general contractor had personnel at the job site.  Mr. Carlson was not on the job site when Mr. Spires decided he needed to leave.  He did not have a vehicle to go find him.  The general contractor gave him a vehicle to get back to the apartment where his belongings were located.

Mr. Spires did not complain to either the general contractor or Mr. Carlson about Mike before calling the BA.  Mr. Spires did not view Mr. Carlson as a supervisor because he was a plumber.  He did admit Mr. Carlson was the main person for the employer in Bethel.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section VL 515, states in part:


A worker who voluntarily leaves work because of hazardous working conditions does not necessarily leave work with good cause. Some occupations and industries are hazardous by the nature of the work. An adjudicator would consider these hazards normal for the occupation and industry. 


A worker voluntarily leaves work with good cause if the worker leaves work under the following circumstances only after the worker informs the employer of the hazardous working conditions and allows the employer to remedy the conditions: 


1.
The working conditions were more hazardous than normal for the occupation and industry, or


2.
Because of circumstances peculiar to the worker such as physical impairment, the working conditions are more hazardous to the worker than for other workers doing similar work....


To establish the degree of the hazard, [the following would be considered]:


1.
Results of safety inspections at the worksite.


2.
Violation of safety rules.


3.
Violation of occupational safety and health regulations.


4.
Any circumstances peculiar to the worker which would cause the worker to incur greater hazards than other workers....

In Lowe vs. SOA, Dept. of Labor, Superior Court Case No. 1JU-92-1070 CI, January 14, 1993, the court states in part:


The Department cites In re Hugo, Dec. No. 9121035.  In that case, the Commissioner stated that unsafe working conditions do not automatically give the employer's workforce good cause to quit, it is only when coupled with the employer's refusal to correct the unsafe conditions that good cause is present.  In the present case, the employer repeatedly testified that truck safety problems were quickly rectified....

The court affirmed the Department's denial of benefits on the finding good cause for quitting was not shown by the claimant.

There is no dispute Mr. Spires may have been left in an unsafe position for several minutes.  However, a key component to good cause for leaving work is exhausting reasonable alternatives.  Included in this component is giving the employer the opportunity to rectify the situation.  

While the union BA agreed to remove Mr. Spires from the job site, there is no evidence the employer was aware of Mike's shortcomings.  It is undisputed Mr. Spires did not advise the employer of his concerns until after he decided to leave the work site.  Mr. Spires could have spoken to the general contractor on the job about the working conditions.  He also could have spoken to Mr. Carlson, as the representative for the employer in Bethel.  

Mr. Carlson worked for Valley Plumbing & Heating, not the union.  Further, there is no evidence the union attempted to resolve the problem with the employer before bringing Mr. Spires back to Anchorage.  The union made a decision based on facts presented to it by two equal coworkers.  Accordingly, benefits were properly denied in this matter.


DECISION
The determination issued on January 6, 1999, is AFFIRMED.  Benefits are denied for the weeks ending December 5, 1998, through January 9, 1999.  Mr. Spires' benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 3, 1999.








Jan Schnell, Hearing Officer

