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Ernest Jackson
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CASE HISTORY
The employer timely appealed a determination issued on December 10, 1998 that allowed benefits under AS 23.20.379 on a holding that Mr. Alston was discharged for reasons other than misconduct in connection with work.


FINDINGS OF FACT
Mr. Alston was employed by Ogden Facility Management from March 1998 to November 10, 1998 as a janitor.  He worked four to six hours a day, four to five days a week.  Mr. Alston was dismissed from work.

On November 10, 1998, Mr. Alston was scheduled to begin work one hour later than other crew members so he could attend a disciplinary meeting with management.  Because Mr. Alston was upset about the schedule deviation, he called his Division of Vocational Rehabilitation counselor to complain.  Mr. Alston then called the employer to the phone without explaining the nature of the call.  That incident, in combination with other incidents, led to Mr. Alston's discharge.  

Previously, Mr. Alston was warned about calling coworkers "slow pokes," "fat pigs," and "fat donkeys."  He was also counseled after getting into an argument with a trade show person, making derogatory comments, and threatening bodily harm.

On at least one occasion, Mr. Alston left the work site, refusing to accept directions from a lead worker.  Also, Mr. Alston routinely complained to and about workers regarding his perception of their lack of adequate speed and production.  Mr. Alston had been told that discipline matters were the sole responsibility of the employer, but Mr. Alston continued chastising workers.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .


CONCLUSION 

To establish misconduct, evidence must be presented to show a willful and wanton disregard of the employer's interests.

Mr. Alston knew, or should have known his actions were not in the best interests of the employer.  The chain of events leading to his discharge amounted to misconduct, in connection with work.  Mr. Alston is subject to the disqualifying conditions under the separation from work law.  


DECISION
The December 10, 1998 discharge for misconduct determination is REVERSED.  Benefits are denied for weeks ending November 14, 1998 to December 19, 1998 under AS 23.20.379.  Also, Mr. Alston's maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Mr. Alston may not be eligible for future benefits under an extended benefits program.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on February 5, 1999.


Doris M. Neal


Hearing Officer

