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CLAIMANT                                                                    INTERESTED EMPLOYER
KENNETH CARPENTER
AURORA EXPRESS DELIVERY INC

CLAIMANT APPEARANCES                                       EMPLOYER APPEARANCES 
Kenneth Carpenter
Bill Starr


ESD APPEARANCES
None


CASE HISTORY
Mr. Carpenter timely appealed a determination issued on January 6, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Carpenter worked for Aurora Express Delivery, Inc. during the period April 14, 1996, through December 11, 1998.  He earned $8.25 per hour for full-time work as a driver.  Mr. Carpenter was discharged on December 16, 1998, for tardiness and excessive absences.

On November 30, 1998, Mr. Starr began operating the business as its new owner.  By December 3, he noticed a pattern of tardiness by Mr. Carpenter and spoke to him about that issue on December 4.  Mr. Starr again spoke to Mr. Carpenter on December 8 and advised him to find another way to get to work on time.  Mr. Carpenter depended on another employee for a ride, which caused him to be late.

Mr. Carpenter did not work on December 10.  Mr. Starr did not recall if Mr. Carpenter called the office to advise of his absence.  Mr. Starr did attempt to contact Mr. Carpenter throughout the day, finally reaching him at home in the evening.  Mr. Starr relayed his frustration to Mr. Carpenter, giving him one more chance to be on time for work.  Mr. Starr felt Mr. Carpenter was a valuable employee and wanted the working relationship to remain intact.  Mr. Carpenter was on time to work the following day.

On December 14 and 15, 1998, Mr. Carpenter did not work.  He contends he called the office and spoke to a driver each day.  On December 14, he contends he also called the supervisor, Mike, on his (Mike's) cell phone to advise of his (Mr. Carpenter's) inability to work due to illness.  

Exhibit 15 is a printout of the calls and charges associated with Mike's cell number for December 14.  It fails to support Mr. Carpenter's contention he called the cell phone number on December 14 prior to his work start time.

Mr. Starr specifically instructed Mike to check the office phones for any messages with regard to Mr. Carpenter's absences.  The office is not staffed until later in the morning, which requires any employee calling in sick to leave a message.  An absent employee also has access to cell phone numbers of the supervisor and/or owner.  Mr. Starr also indicated it would be highly unusual for a driver to take a message from an absent employee.  If a driver did take a message, it would be left for Mike or the owner.

Mr. Starr contends no messages were left on the message machine by Mr. Carpenter on December 14 or 15 and Mike did not receive a call from Mr. Carpenter on those days.  He further contends the driver(s) did not leave a message about Mr. Carpenter's December 14 and 15 absences.  Mr. Starr made the decision to discharge Mr. Carpenter on December 14 after the no call/no show for work.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
When disputes of facts remain, they must be resolved after concluding the credibility of the witnesses.  In Jaeger v. Stevens, 346 F. Supp. 1217,1225 (D. Col. 1971)  Cited in Shannon v DOL, Superior Court, 1st JD, 1 JU 79-529 Civil, August 12, 1980 (unreported), the court states in part:


Well settled is the proposition that questions of credibility or of conflicts in the evidence are to be resolved by the hearing examiner. . . and are conclusive unless [un]supported by substantial evidence or clearly irrational. . . Moreover, just because another reasonable inference could be drawn from the same evidence does not mean the decision of the hearing examiner is vulnerable to attack....

Mr. Carpenter's testimony lost credibility when the employer records failed to support his contention he called his supervisor on December 14.  Mr. Starr was specifically alerted to Mr. Carpenter's inability to appear at work on time or to appear at all.  His heightened awareness supports his contention he specifically checked the answering machine and for any messages Mr. Carpenter may have left.  Finding no contact by Mr. Carpenter, Mr. Starr was left with no alternative but to initiate the termination process.

The Employment Security Division's Benefit Policy Manual, Section MC 15-4, states in part:


The duty to appear and remain at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified  by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence, and the worker's attempts to protect his or her employment....


A discharge for absence is considered misconduct in connection with the work unless there is a compelling reason for the absence and the worker makes a reasonable attempt to notify the employer.  In re Tolle, Commissioner Review No. 9225438, June 18, 1992.  Regardless of the reason for the absence, a worker must still properly notify the employer, unless the worker has a compelling reason for the failure to give notice.  For example, illness provides a compelling reason for absence, but it does not justify a failure to notify the employer if the worker was reasonably capable of doing so....

Mr. Carpenter had been put on notice his job was in jeopardy.  Although under new management, it had been made clear the employees where to be on time and to call in if unable to work.  Further, an employer has a right to expect promptness, as well as being advised of the employees' inability to work.  Because Mr. Carpenter failed to properly notify the employer of his absences, his discharge amounted to misconduct connected with the work.


DECISION
The determination issued on January 6, 1999, is AFFIRMED.  Benefits are denied for the weeks ending December 19, 1998, through January 23, 1999.  Mr. Carpenter's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 5, 1999.








Jan Schnell, Hearing Officer

