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CORRECTED APPEALS TRIBUNAL DECISION

Docket No:  99 0109c   Hearing Date:  February 12, 1999

CLAIMANT
INTERESTED EMPLOYER
YVONNE (UNDERWOOD) HAYLES
GOLDEN YEARS INC

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES

Yvonne (Underwood) Hayles
None

ESD APPEARANCES
Andrea Wetzstein, Investigations


CASE HISTORY
Ms. (Underwood) Hayles appealed a determination issued on December 31, 1997 that denied benefits under AS 23.20.379, 23.20.360, and 23.20.387.  Benefits were denied on the grounds that Ms. (Underwood) Hayles voluntarily quit suitable work without good cause; had reportable earnings; and misrepresented material facts or knowingly failed to report material facts in connection with claims for unemployment insurance benefits.  Additionally, Ms. (Underwood) Hayles appealed a December 31, 1997 overpay liability determination that held her liable for the payment of $558 in benefits and penalties imposed under AS 23.20.390.  The January 15, 1999 appeal filing raised a timeliness issue under AS 23.20.340.


FINDINGS OF FACT
Timely Appeal Issue
The voluntary quit/work and earnings/fraud and overpay liability determinations under appeal were mailed to Ms. (Underwood) Hayles' address of record on Hoyt Street.  Ms. (Underwood) Hayles' changed mailing addresses to Richmond Avenue in January 1998.  Although the post office and prior landlord forwarded her mail to the Richmond Avenue address, Ms. (Underwood) Hayles does not recall receiving the determinations at issue.

Ms. (Underwood) Hayles remembered receiving a few overpay liability notices but she didn't always open them right away or read the documents in their entirety or with complete understanding.  After she opened the correspondences and noted the appeal deadline time frame, she filed an appeal a few weeks to a few months later.

Ms. (Underwood) Hayles has diabetes and vision problems.  Also, she has hepatitis C and requires a liver transplant.  Associated symptoms sometimes cause forgetfulness and disjointed thought processes.  On occasion, Ms. (Underwood) Hayles was late paying bills because she forgot she received the billing.  Still, her spouse placed her in charge of all billings.

The appeal file shows a December 8, 1998 questionnaire sent to Ms. (Underwood) Hayles' Hoyt Street address was returned by the post office to the Alaska Employment Security Division (AESD) with the notation "ATTEMPTED-NOT KNOWN."  On January 14, 1998, an overpay liability notice sent to Ms. (Underwood) Hayles' current address on Richmond Avenue was also returned to the AESD.  Subsequent monthly billings were not returned.

Separation from Work/Work & Earnings/Fraud Issues
Ms. (Underwood) Hayles worked 7.0 hours for Golden Years, Incorporated on February 17, 1997.  On February 18, 1997, she was issued a final paycheck in the amount of $56.

The employer reported to the AESD that Ms. (Underwood) Hayles quit work because she was "incompatible with [the] environment. . ."   Ms. (Underwood) Hayles maintains she did not accept continuing employment because she was physically incapable of performing lifting requirements in relation to patients.  She is 51 years old, five feet, five inches tall, and she has a bad back, knees, and hips.

Ms. (Underwood) Hayles did not report the Golden Years, Incorporated work, earnings, and separation to the AESD.  She thought she was just trying out the job for compatibility, free of charge, before any commitments of hire.  She did not expect to get paid.  She speculates she may have received the $56 paycheck after she filed her claim for benefits.  Therefore, she surmised neither the job nor the earnings were reportable to the AESD in that instance.  Ms. (Underwood) Hayles suspects she did not thoroughly read her claim certifications.  After re‑reading pertinent passages on her claim certifications during the hearing, Ms. (Underwood) Hayles still incorrectly believed earnings were reportable only after receipt.  She received a claimant handbook but did not read that document either.

Overpay Liability Issue
Ms. (Underwood) Hayles established an initial claim for benefits effective December 12, 1996.  Her weekly benefit amount was $62 a week, with an excess earnings cap of $132.66.

Ms. (Underwood) Hayles was issued $372 in benefits for weeks ending February 22, 1997 to March 29, 1997.  The AESD charged Ms. (Underwood) Hayles was ineligible for those benefits.  Penalties totaling $186 were added to the balance.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations.  Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.


(e)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next 51 weeks of unemployment following that week or until the individual has worked subsequent to the discharge from work and earned 20 times the insured worker's weekly benefit amount in employment covered under this chapter if the insured worker was discharged for commission of a felony or theft in connection with the work.  In addition, the insured worker is not eligible for extended benefits under this chapter until the worker has requalified for benefits by meeting the earnings requirement in this subsection.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

8 AAC 85.380 provides, in part:


(a)
A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not exceed 52 weeks.  The period of disqualification is at least six weeks for each week affected by the false statement, misrepresentation, or failure to report a material fact.  Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty.


(c)
The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects.

8 AAC 85.220 provides, in part:


(a)
A determination of overpayment liability issued under AS 23.20.390 will include a statement of the right to request a waiver of repayment of the overpayment.  An individual may request a waiver within 30 days after the date on which the determination of liability becomes final.  The director may extend this period if the request is delayed by circumstances beyond the individual's control.


(e)
A waiver of repayment of the overpayment will not be granted if the overpayment is the result of a false statement or misrepresentation of a material fact, or failure to report a material fact.


CONCLUSION
Timely Appeal Issue
In Whitlock, Comm'r Decision No. 9229240, March 17, 1993, the Commissioner of Labor addressed an appeal reopening issue in part as follows:


There is a presumption that mail which is properly addressed and placed within the U.S. mail system will be timely delivered to that address.  Only if it can be shown that some circumstance occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can that presumption be overcome. . . .

"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding...' Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Decision 9028559, January 30, 1991.

The AESD began sending correspondences to Ms. (Underwood) Hayles’ current address of record as early as January 1998, alerting Ms. (Underwood) Hayles to the existence of issues on her claim.  Between January 1998 and January 15, 1999 (appeal filing date), the AESD would have mailed at least 12 monthly overpay liability notices to Ms. (Underwood) Hayles’ Richmond Avenue address - only one of which was returned to the AESD.  Ms. (Underwood) Hayles admits receiving several correspondences, choosing to leave them unopened for extended periods, then delaying any action after the envelopes were opened.

Ms. (Underwood) Hayles’ medical condition could possibly account for a two to three‑month delay in filing an appeal, but not 12 months.  Her demonstrated ability to offer logical answers to questions posed during the hearing failed to support a conclusion of incapacity.  It was not shown that circumstances beyond Ms. (Underwood) Hayles’ control prevented a more timely appeal.  Thus, her appeal is not accepted.

Separation from Work/Work & Earnings/Fraud Issues
The determination at issue became final before Ms. (Underwood) Hayles filed her appeal.  Consequently, this Tribunal does not have the authority to proceed further.

Overpay Liability Issue
The determinations at issue became final before Ms. (Underwood) Hayles filed her appeal.  This Tribunal does not have the authority to proceed further.


DECISION
Ms. (Underwood) Hayles’ January 15, 1999 appeal is DISMISSED as untimely filed pursuant to AS 23.20.340.  The December 1997 voluntary quit, work and earnings, fraud, and overpay liability determinations at issue are unchanged.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 16, 1999.


Doris M. Neal








Hearing Officer

