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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION

Docket No:  99 0187                                                 Hearing Date:  February 22, 1999 

CLAIMANT                              
INTERESTED EMPLOYER
RUTH KOMPKOFF
TERLYNN LLC/OASIS RESTAURANT

CLAIMANT APPEARANCES                                       EMPLOYER APPEARANCES 
Ruth Kompkoff
Rhonda Havens


Mike Dunshie


ESD APPEARANCES
None


CASE HISTORY
Ms. Kompkoff timely appealed a determination issued on January 21, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Kompkoff worked for Terlynn LLC (Oasis Restaurant) during the period October 27, 1998, through December 6 1998.  She earned $5.75 per hour for part-time work as a waitress.  Ms. Kompkoff was discharged on or about December 8, 1998, as a result of alleged argumentative behavior and poor customer service.

After Ms. Kompkoff completed her shift on December 6, 1998, Ms. Havens (head waitress) reconciled the till and discovered a complaint had been written about Ms. Kompkoff's service.  Ms. Havens contacted the customer and was told Ms. Kompkoff had not been available to the customer for refills of soda.  The customer also alleged Ms. Kompkoff was short rather than friendly when she brought the meal.

Ms. Havens contacted Ms. Kompkoff on or about December 8, 1998, to talk about the complaint.  Ms. Havens had also discovered the cash register was short and advised Ms. Kompkoff of the shortage.  Ms. Kompkoff asked about the complaint and the shortage.  Ms. Havens contends Ms. Kompkoff's voice was "snappy" and argumentative.  Ms. Kompkoff contends she wanted to know the nature of the complaint and Ms. Havens was unable to elaborate.

Because Ms. Havens felt Ms. Kompkoff was argumentative, she opted to discharge Ms. Kompkoff at that point.  Ms. Havens contends she had complaints about Ms. Kompkoff being argumentative with the cooks and bartenders prior to the discharge.  Ms. Havens also felt Ms. Kompkoff's service to the customers was substandard.  She contends she discussed service expectations with Ms. Kompkoff.  Ms. Havens admits she only indicated to Ms. Kompkoff that she (Ms. Kompkoff) needed to ensure she got along with the staff and acted as a team.

Ms. Havens adamantly denies ever being told she was argumentative or her service was substandard.  She admits she did receive one complaint from a customer, but tried her best to adapt to the restaurant's way of doing business.  Ms. Kompkoff agrees she did not get along with a night cook who she worked with one night per week.  The night cook continually yelled and belittled Ms. Kompkoff.

Mr. Dunshie, head day cook, contends Ms. Kompkoff would argue or suggest different ways of writing tickets for the cooks.  Ms. Kompkoff admits she had difficulty remembering all the short hand notations for orders because of the three different menus the restaurant utilized.

Ms. Havens admits Ms. Kompkoff did not meet the employer's service or performance expectations at any point during her employment.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section MC 300, states in part:


A worker is expected to perform the work to the best of the worker's ability.  However, a failure to perform the work cannot be considered misconduct in connection with the work, if it can be attributed to "isolated instances of poor judgment, good faith errors, unavoidable accidents, or mere inefficiency resulting from lack of job skills or experience."


Misconduct can be established by one or more of the following:


1.
A willful failure to perform properly;


2.
Gross negligence; or


3.
Recurrent carelessness or negligence after warning....


The frequency and seriousness of the acts must...indicate an "intentional and substantial disregard of the employer's interest."...

The record establishes Ms. Kompkoff worked for her former employer for less then two months.  During that time she did not meet her employer's performance expectations.  Ms. Kompkoff failed to exhibit an ability to meet those expectations.  

There is insufficient evidence to support the conclusion Ms. Kompkoff was aware of her inadequacies or the alleged argumentative behavior.  Although the employer may have referenced team work and getting along, Ms. Kompkoff was not specifically warned about her attitude or behavior toward her coworkers.

The Tribunal does not dispute an employer's ability to discharge employees who fail to meet company standards.  However, without evidence of specific direction, training, and/or warnings, the discharge would not amount to misconduct connected with the work.  That is the case in this matter.  Accordingly, the disqualifying provisions of AS 23.20.379 do not apply.


DECISION
The determination issued on January 21, 1999, is REVERSED.  Benefits are allowed for the weeks ending December 12, 1998, through January 16, 1999, if otherwise eligible.  Ms. Kompkoff's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 24, 1999.








Jan Schnell, Hearing Officer

