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Darryl Benjamin
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CASE HISTORY
Mr. Bjorgen timely appealed a determination issued on January 13, 1999 that denied benefits under AS 23.20.379 on a holding that Mr. Bjorgen voluntarily left suitable work without good cause.


FINDINGS OF FACT
From November 20, 1998 to December 15, 1998, Mr. Bjorgen was employed by D & R Trucking Company in Spokane, Washington.  He worked 20 to 60 hours a week as a truck driver.  He earned $ .28 a mile, or $12.50 an hour while loading/unloading cargo. This was Mr. Bjorgen's first out‑of-state job.   He voluntarily quit work.

Mr. Bjorgen worked in Spokane but maintained a family and household in Nome, Alaska.  While home on leave during the holidays, the mother of Mr. Bjorgen's children gave him the choice of remaining home or getting a one-way ticket back to Spokane.  The subject of child support was also discussed.  Mr. Bjorgen chose to quit work and remain home to preserve the integrity of his common-law type marital relationship and family life.  His common-law type partner was the family's major wage earner.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; . . .

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .

CONCLUSION

To establish good cause for leaving work, evidence must be presented to show that the reasons for leaving were so compelling or grave as to offer no other reasonable alternative than to quit on the date chosen.

The Alaska Employment Security Division Benefit Policy Manual VL 155.2 (November 1995) states, in part:


The circumstances involved in a worker's voluntarily leaving work must be compelling and must leave the worker with no reasonable alternative. In re Thompson, Commissioner Review No. 95 1003, August 7, 1995. In re Nowosielski, Commissioner Review No. 94 9114, January 23, 1995. In re Simons, Commissioner Review No. 94 8528, November 17, 1994. In re Trigg, Commissioner Review No. 91222484, February 12, 1992.  In re Mausolf, Commissioner Review No. 9129701, April 26, 1991. In re Perley, Commissioner Review No. 86UCFE-1956, July 3, 1986. In re Diehl, Commissioner Review No. 84H-161, June 28, 1984. Alexie v. Orbeck, Superior Court 4JD 4BE-81-061 Civil, October 5, 1982 (affirmed Commissioner Review No. 81H-3, January 22, 1981). In re Perea, Commissioner Review No. 80H-144, September 19, 1980. In re Westgate, Commissioner Review No. 80H-105, June 9, 1980. In re Porter, Commissioner Review No. 79H-13, April 4, 1979. 


In the case of Perea, supra, the Department held:



Family obligations may provide "good cause" for the leaving of work.  However, such obligations must be real and compelling and not merely a matter of personal convenience, mutual agreement or mere compliance with the wishes of one's spouse. Compulsion is the test, and it must be shown that the worker had no reasonable alternative to quitting.

In Cunningham, Comm'r Decision No. 96 1256, December 10, 1996, the Commissioner of Labor stated, in part:


The claimant's last employment before filing her claim was in Sitka in a cashier position which paid $10 per hour. She quit on April 19, 1996, and moved to Juneau with the father of her 19-month old child.  The couple resided in Sitka as a family at the time the claimant quit.  


The child's father was the family's primary wage earner. . . .


The transfer decision was made by the claimant's partner, so far as the record shows.


This claim should be considered under the "domestic quit" definition of good cause in 8 AAC 85.095(c)(2), quoted above.  The claimant qualifies for benefits under that definition if the decision to leave work was reasonable in view of all the facts; no reasonable alternative existed to leaving work; and the claimant's actions were in good faith and consistent with a genuine desire of retaining employment.


Because the claimant in this case was not married, the Tribunal did not consider the claim under the domestic quit provision, citing our decisions in Patton, 87H-UI-050, June 16, 1987, and Scheckler, 85H-UI-278, October 8, 1985.  The Tribunal's holding is not correct for unmarried parents.  The domestic quit provision specifically addresses married claimants, but it has been extended to unmarried parents of minor children who intend to maintain the family unit.  Eggerman, Comm'r. Dec. 88H-UI-199, March 28, 1989.  The Patton and Scheckler decisions still cover unmarried claimants without children, but Eggerman is the correct precedent for unmarried parents.      

The regulation requires us to examine the underlying reasons for a decision to quit and relocate.  But we must also recognize the variety of family circumstances that contribute to the decision.  


After reviewing the record, we first hold that the claimant's decision to leave work was reasonable in view of all the facts and that she had no reasonable alternative to leaving work.  It was not reasonable for her to maintain a household separate from the father of her child.  We have already held in Eggerman that unmarried parents have the same obligations as married parents to maintain a common domicile with their children.  


In addition, the claimant's partner made the decision to relocate.  The underlying reason for a decision to relocate must be compelling only if the decision is mutually made.  If one partner takes action unilaterally, the other partner has good cause to relocate to maintain the family, even if the reason for the relocation is less than compelling.  A unilateral decision by a spouse or partner places the claimant in the position of choosing between job and family.  This is compelling, regardless of whether the partner's decision to leave is well-grounded.  

In this case, Mr. Bjorgen had to decide between his family and the job.  Understandably, he chose his family.  Because of his partner's ultimatum, he was left with no reasonable alternative than to quit.  Mr. Bjorgen is not subject to the disqualifying provisions under the separation from work law.


DECISION
The January 13, 1999 separation from work determination is REVERSED.  Benefits are allowed for weeks ending December 26, 1998 to January 30, 1999 and continuing under AS 23.20.379, if otherwise eligible.  Also, Mr. Bjorgen's maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on February 26, 1999.


Doris M. Neal


Hearing Officer

