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CLAIMANT APPEARANCES               
EMPLOYER APPEARANCES 
Kevin Berkey
Karen Young


ESD APPEARANCES
None


CASE HISTORY
Mr. Berkey timely appealed a determination issued on January 27, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Berkey worked for Burger King in Kenai during the period September 9, 1998, through December 17, 1998.  He earned $5.65 per hour for part-time work as a crew member.  Mr. Berkey's employment ended on December 23, 1998.

On December 17, 1998, Mr. Berkey asked his manager, Ms. Knight, if he could leave work to go to a doctor for his leg/hip.  She agreed he could leave.  Mr. Berkey did go to the emergency room but refused assistance from the doctor on duty.  He went home and elevated his leg, which reduced the pain.

On December 18, Mr. Berkey went to the restaurant to check his schedule.  Ms. Knight indicated he needed to bring in a doctor's release.  Mr. Berkey recalls Ms. Knight indicating he needed it before he could return to work.  He recalls telling Ms. Knight he did not have the money to get a doctor's note until he got paid.  Exhibit 11 is a hand-written statement by Ms. Knight that indicates she told Mr. Berkey to "bring in the doctors (sic) note when he came in again."

Mr. Berkey was scheduled to work on December 21 and 23.  He did not call his employer to advise he would not be into work.  On December 23, Ms. Knight called him to request he come into work without the doctor's note.  Mr. Berkey advised he was unable to work because of a family emergency.  The employer discharged Mr. Berkey because of his failure to maintain contact with management.

Burger King maintains a policy which requires employees to call before their shift begins.  The Kenai store maintains a written policy handbook in the manager's office.  Ms. Young, store manager, does not allow the employees to remove the handbook from her office.

Mr. Berkey argues he was told not to report to work until he obtained the doctor's release.  He did not call his employer on December 21 and 23 because he had not yet been paid, which would have allowed him to see a physician.  Therefore, the employer knew he would not be into work.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' wilful and wanton disregard of the employer's interest does not arise solely f rom inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual (BPM), VL 135, states in 

part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

The court affirms the above policy in Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported.  The court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]... the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment....

The record fails to establish Mr. Berkey intended to quit his job.  The employer took the action to separate him from their employ.  Accordingly, this work separation will be viewed as a discharge wherein the employer maintains the burden to show misconduct connected with the work.

Section MC 190 of the BPM states in part:



The employer always has the initial burden of producing evidence sufficient to establish that the worker was discharged for misconduct.  If the worker denies the commission of any act or acts which could be construed as misconduct, and the employer fails to present sufficient facts to establish the allegation of misconduct, then the worker is presumed to have been discharged for reasons other than misconduct....


Sufficiency of evidence is dependent both on the type of evidence and the weight to be accorded that evidence....

The employer's failure to present Ms. Knight as a witness establishes Mr. Berkey's testimony to be more credible over the hearsay statement of Ms. Knight.

The Tribunal agrees the employer has a right to expect its employees to maintain contact about their ability or inability to work as scheduled.  However, Mr. Berkey informed the employer he would not be able to obtain the necessary documentation that would allow him to return to work until he received his paycheck.  This should have altered the employer about Mr. Berkey's absences until the next pay date.  There is no evidence Mr. Berkey received his pay on or before December 23.  

Mr. Berkey's discharge was the result of a misunderstanding between himself and his manager.  There is no evidence he acted willfully against his employer's interests.  Therefore, the disqualifying provisions of AS 23.20.379 do not apply in this matter.


DECISION
The determination issued on January 27, 1999, is REVERSED.  Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending December 19, 1998, through January 23, 1999, if otherwise eligible.  Mr. Berkey's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 26, 1999.








Jan Schnell, Hearing Officer

