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CASE HISTORY
Mr. Combs timely appealed a determination issued on January 26, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Combs worked for Karluk Design, Inc. (KDI) during the period November 1993 through January 8, 1999.  He earned $3500 per month for full-time work as an architect.  Mr. Combs was discharged for allegedly violating the employment agreement.

On November 30, 1998, Mr. Combs met with Mr. Whipple (co-principal of the business) about a facsimile found near KDI's fax machine.  The facsimile (Exhibit 12), from Mr. Combs as an individual (not representing KDI), stated:


Finally got the estimates from the Structural, Mechanical, and Electrical Engineers and have put this Proposal of Architectural & Engineering Fees together for you.  I can put together the AIA Contract together this weekend for your review on Monday.  Give me a call at the number above and we'll get started on the project.

Mr. Combs explained the project involved a client from a previous employer.  Mr. Whipple requested Mr. Combs determine the extent, if any, of KDI's liability should Mr. Combs do the project on his own time (moonlighting).  Mr. Combs determined no liability would be placed upon KDI, but he failed to report that information to Mr. Whipple.

On December 6, 1998, Mr. Whipple discovered another facsimile sent by Mr. Combs (Exhibit 13), which states:


Dennis, Sorry to take so long to get back to you-I finally heard back from Pam Ronning on Wednesday.  I am going to do this project if you want to go ahead with it on my own.  At KDI's hourly rates of $90/hour for my time and $70/hour for drafting the project would cost substantially more.  I can begin this project for you immediately.  Please call me on my cell phone, home phone @346-1518 or Email me @motomail@micronet.net.

Both Exhibits 12 and 13 were from Mr. Combs, with no indication KDI was involved with the proposals.

Mr. Whipple verified from Ms. Ronning that she referred Mr. Combs to a construction contractor (Dennis) for possible design work.  Mr. Whipple opted at that point to discharge Mr. Combs.  

During the period December 4 through December 18, 1998, Mr. Combs was in the office daily, but for a limited number of hours.  After December 18, Mr. Combs worked at home until January 4, 1999.  Mr. Whipple issued Mr. Combs a January 4 (Exhibit 16) letter that states in part:


[Y]ou have also competed directly against Karluk Design and have separately undertaken design work with the owners of Alaska-Endeavor Contracting, Inc. and/or Pam Ronning.


Your employment contract with Karluk Design specifically requires under Article B.4. that you not compete against Karluk Design for clients or business.


Pending any information you have that will prove these allegations to be false, your resignation is herewith demanded.

Mr. Combs did not approach Mr. Whipple with any additional facts until January 8, 1999, wherein his (Mr. Combs') attorney responded to KDI (Exhibit 18).  

Mr. Combs contends he had been allowed to moonlight since he began his employment in 1993.  Mr. Whipple does not dispute the two men had a "gentlemen's" agreement about supplementing Mr. Combs' income.  Mr. Combs' took a pay reduction from $4,000 to $2,500 per month and received only one raise during his tenure to $3,500 per month.  

Mr. Combs contends the gentlemen's agreement allowed him to perform services for individuals and/or companies he had as clients in the past or had known before his work began with KDI.  He further contends no written approval was needed by KDI principals.  Mr. Whipple agrees the written approval was set aside and Mr. Combs was allowed to moonlight with a verbal okay from the principals.

Exhibit 11, employment contract signed and dated November 30, 1993, states in part:


Subject to the terms and conditions set forth in this agreement, the EMPLOYEE does agree as follows...


4.
Will not compete against the EMPLOYER for clients or business contracts


5.
Will neither seek, obtain nor provide design or drafting services for other individuals or business entities, unless authorized in writing by the EMPLOYER...

Exhibit 8 contains Mr. Combs' hand-written notes taken during a meeting with Mr. Whipple and Mr. Marris (the other principal) in 1993.  Mr. Combs' notes contain:


1.
Use December as adjustment period for me.  Finish previous projects on my own....

Mr. Combs had an uncompleted project with Doc Odom at the time he accepted the position with KDI.  He continued to provide services for Doc Odom (at least two more designs) through 1998.  

On November 4, 1998, Mr. Combs had a meeting with Mr. Marris' son (James) who also worked for KDI.  During the meeting, Mr. Combs questioned Mr. Marris about his inability or failure to provide assistance with "RFPs."  James called Mr. Combs a "joke," advised he heard disparaging remarks about him (Mr. Combs)--that no clients would work with him, and alleged he (Mr. Combs) used the copier illegally.  

Mr. Combs learned, during the December 4 meeting, that James was monitoring his (Mr. Combs') timesheets and expenses over the past three years.  James also indicated Mr. Combs would be out the door before he was, implying Mr. Combs would be fired or would quit first.

Mr. Combs felt James was harassing him and he (James) was allowed to moonlight using office equipment.  James had his own desktop publishing business.  Mr. Combs did not know of the arrangement with James and KDI.  Mr. Combs did not go to either of the other principals about his concerns over James.  He did send a memo (Exhibit 20) to Mr. Whipple and "PJ" that stated:


Timesheets & reimbursable sheets.  Please note that I have been informed by James on Friday that my timesheets & reimbursable sheets have been reviewed & critiqued by James for more than 3 years.  This action by James is unacceptable & must stop immediately.  All papers submitted by me (or for that matter anyone else in the firm) to the accounting department are subject to review only by that department (i.e., PJ) and/or the principals of the firm, Paul, Jim or Sam.

Mr. Combs did not receive a response to the December 4, 1998, above memo.

On December 4, 1998, Mr. Combs addressed another memo (Exhibit 21) to Mr. Whipple and PJ, which read:


Karluk Design, Inc. Board of Directors Meeting.  Please prepare an analysis of KDI's projects over the past 5 years (or as far back as you can go, as discussed) similar to the attached form (as previous given to you) or as close as possible with our accounting system.  We need to analyze what projects are making money and what ones are not; what divisions of the firm, i.e. Architectural, Land Surveying, Civil Drafting are making money and what ones are not; whose projects are losing more & whose are not; who is managing projects and who is not, etc.  We need this prepared for the next KDI Board of Director's Meeting (Whenever that may be).

After the meeting with James on December 4, 1998, and hearing no response to his memos of the same date, Mr. Combs made the decision to pursue, on his own, the clients referenced in Exhibits 12 and 13.  

Mr. Combs argues he was permitted to supplement his income through the gentlemen's agreement of November 1993.  He further argues one of the clients he pursued in November and December 1998 was a former client and the other a high school friend.  Mr. Combs admitted the former client was a client of his former employer.  

Mr. McClintock, attorney for Mr. Combs, argues Mr. Combs had a right to pursue moonlighting projects by "implied waiver" citing Wausau Insurance Companies and Era Helicopters, Inc. v. Hollis Van Biene, Ak. Sup. Ct., February 26, 1993, 847 P.2nd.

KDI argues Mr. Combs actively competed against KDI's interests by pursuing the two clients in November and December.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal agrees the gentlemen's agreement existed to the extent Mr. Combs could supplement his income with continuing clients.  KDI's concern about the first client was limited to KDI's possible liabilities if Mr. Combs were to take on the project.  Therefore, until that point, Mr. Combs did not act outside the limits of the gentlemen's agreement.

However, it becomes more complicated with the second client in early December.  This second client was clearly not an existing client of Mr. Combs' or a known previous client of his.  Therefore, it is logical to conclude Mr. Combs overstepped his boundaries with regard to the gentlemen's agreement.

The context of the facsimile gives the appearance of undermining the employer.  Mr. Combs clearly indicates he can perform the necessary design work for an amount less than KDI could offer.  The Employment Security Division's Benefit Policy Manual, Section MC 45, states in part:


A worker is discharged for misconduct if he engages in his own business independently of the employer and thereby takes business away from his employer.  For example, if a worker solicits work which would have been done by his employer, he engages in an activity which is directly adverse to the interest of his employer.  This is true even if the worker solicits the work outside the hours of his employment.  However, there is no misconduct unless the worker's action actually deprives his employer of some of his trade.


A worker's duty to his employer is violated if he aids or abets a competitor of his employer.  The worker's resultant discharge is for misconduct.  Misconduct is indicated when a worker recommends a competitor of his employer to a patron who desires a service or product which the employer can furnish.  Misconduct is also shown if the worker reveals confidential information or trade secrets of his employer to a competitor.  However, if the employee in good faith believes that his employer cannot fulfill a customer's requirement, and thereupon recommends a competitor, the element of willful disregard of the employer's interest is missing, and the discharge is not for misconduct....

Mr. Combs' intention was to take the second client's business as his own rather than afford KDI the revenue.  His actions were against the best interests of his employer.  Accordingly, Mr. Combs was discharge for misconduct connected with the work for unemployment insurance purposes.


DECISION
The determination issued on January 26, 1999, is AFFIRMED.  Benefits are denied for the weeks ending January 16, 1999, through February 20, 1999.  Mr. Combs' benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 1, 1999.








Jan Schnell, Hearing Officer

