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CASE HISTORY
Mr. Hoffman timely appealed a January 20, 1999, determination that denied benefits under AS 23.20.379. The issue is whether Mr. Hoffman voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Hoffman last worked as a sales merchandiser in the Palmer or "Valley" area near Anchorage. He was given a territory where he sold alcohol and other products to stores. He also did the merchandising. He was employed from January 13, 1996 to December 31, 1998. He was paid $18.92 per hour, and generally worked Monday through Friday, and some weekends. He was paid for 40 hours per week. 

In September 1998, Mr. Hoffman was placed on probation. The company placed Mr. Hoffman on probation for two months because an auditor from a brewing company found approximately two cases of outdated beer in one of the stores in Mr. Hoffman's "territory or district." The employer had warned all employees that the audit was to occur, and they were to make sure there was no stale dated beer in their districts. Teams of workers went to the larger districts to check stores for outdated beer. Mr. Hoffman was the only person checking for his district. He complained to his supervisor that he needed additional help.

Mr. Hoffman believes the auditor's brewing company was offering $50,000 worth of promotional material if there was no stale dated beer on the shelves. He testified that other employees were caught with stale dated beer on the shelves during the year, but they were not given the same penalty because there wasn't as much at stake. The audits from brewing company personnel could occur with notice, or an audit could be done without any prior notification.

Mr. Hoffman was upset about being placed on probationary status. If during that probationary period he was found to have outdated beer on the shelves of his clients, he could be discharged immediately. He signed a form to that effect, but protested to his supervisor. Mr. Hoffman did not believe he should be placed on probation because the employer frequently asked him to sell stale dated beer to his clients. He had a "yellow list" of beer that was close to the stale date, and a "red list" of beer that was stale dated. He was to market both product lists to his clients. The employer often gave discounts to clients in order to sell those products.

After Mr. Hoffman was placed on probation, he refused to sell the stale dated beer to his clients because he did not want to be discharged. The employer continued to sell the stale dated products to Mr. Hoffman's clients anyway. Mr. Hoffman disagreed with this policy, and informed his supervisor that he intended to quit December 31. He informed the employer that he would continue to work through the busiest time of year which ended December 31, 1998. 

The employer testified that Mr. Hoffman was placed on probation because it was well publicized that the audit was to occur, and he should not have had the stale dated products in his clients store after being told to clean the stores. In addition, he quit work after the probationary period was over, and the period that he could have been immediately discharged for stale dated products had already ended November 10. All employees are also given four chances during a year that they can be found with outdated product on their shelves without being discharged. The employer testified that it is possible the company sold outdated product in Mr. Hoffman's territory after he refused to sell it. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause...


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION
A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988. Affirmed in Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989. 

Mr. Hoffman was told that he could be discharged during a probationary period if he was found to have outdated products on his shelf during any random audit of a brewery auditor. Mr. Hoffman refused to sell stale dated products after that, so the employer sold products in his district anyway. In effect, the employer was violating their own policies, and giving the employee one chance if on probation, and four chances if not on probation, to not get caught with the product on their client's shelves. If caught, they were discharged. It is understandable that Mr. Hoffman would be upset by these policies.

While the employer has the right to assign work as they deem necessary, the employer was in essence telling Mr. Hoffman to sell the product on the one hand, but don't get caught selling the product on the other hand. The employer followed a course of conduct amounting to hostility, abuse or unreasonable discrimination, and Mr. Hoffman attempted to resolve the matter prior to leaving work. Therefore, Mr. Hoffman quit work with good cause.  


DECISION
The January 20, 1999, voluntary leaving determination is REVERSED. Benefits are allowed for the weeks ending January 9, 1999 through February 13, 1999. The maximum potential benefit entitlement reduced as a result of the original determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on February 26, 1999.
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