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CLAIMANT                   
        INTERESTED EMPLOYER
LLOYD ZIMIN
LA MEXICANA

CLAIMANT APPEARANCES             
  EMPLOYER APPEARANCES 
Lloyd Zimin
Leslie Harvey

ESD APPEARANCES
None


CASE HISTORY
The claimant timely appealed a determination issued on February 16, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Zimin worked as a dishwasher for La Mexicana (La Mex) from January 15, 1999 to January 27, 1999. He was paid $7.50 per hour and generally worked forty hours per week. Sunday and Monday were his regular days off. The employer paid wages bi-weekly. Mr. Zimin began a new claim for unemployment insurance benefits February 19, 1999. His weekly benefit amount is $52.00.  

Prior to living in Anchorage, Mr. Zimin lived in Naknek, Alaska. He lived in Anchorage approximately four to five months. He worked for a store earning $7.50 per hour, prior to La Mex. He left that job because he was hired for the holidays, and he was aware that the employer was laying off some employees.

On February 2 or February 3, Mr. Zimin was to be evicted from his rental housing for non-payment. His apartment cost $550.00 per month. He had no transportation of his own. He moved in with his cousin for a few days, then moved back to Naknek on February 5. He moved to Naknek because he has a house that he inherited, and does not pay any rent. He spends approximately $400.00 per month for food, and receives a subsidy for fuel.

Mr. Zimin did not speak to his employer about his housing situation. He did ask for additional work at the employers other restaurant location, but the employer was unable to provide additional work at that time. The employer operates restaurants in three locations. Mr. Zimin was upset about not getting additional work, so he left work without notice. He was paid approximately $320.00 for the work he had performed to that date. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
Once having voluntarily quit, it is the burden of the claimant to establish good cause.  In Fogleson, Comm'r Dec. 8822584, February 28, 1989.

Mr. Zimin left work and moved because he felt he would be better off in an area where he did not have to pay rent. 

Although the Employment Security Act does not guarantee a "living wage," the Commissioner held in the matter of Kimmerly, Comm'r Rev. No. 9224409, April 30, 1992, that a worker has good cause to voluntarily leave work if:

1.
The worker has suddenly become the sole support of the family, either by divorce or the unemployment, total disability or death of the spouse;

2.
The worker's income is clearly insufficient to provide the basic necessities of life for the worker and the worker's dependents; and

3.
Leaving work is the only reasonable course of action open to the worker.

A worker who voluntarily leaves work goes from a situation in which the worker has at least some income to a situation in which the worker has no income. The burden is therefore upon the worker to show that leaving work was the more beneficial course for the worker to pursue. In ESD Benefit Policy Manual, VL 500.45-2.

The definition of good cause under AS 23.20.379 contains two elements. Not only must the underlying reason for leaving work be compelling, but also the worker must exhaust all reasonable alternatives before quitting. ESD Benefit Policy Manual, VL 5-3.  

The Division's Benefit Policy Manual, Section VL 155-2 states, in part:



Most issues regarding a worker who voluntarily leaves work involve the worker's return to a home or to a spouse in another locality, or the worker's relocation of the worker's family unit to another locality. Isolation, temporary separation from family and the desire to relocate to a new or former residence may understandably exert pressure on the worker. However, these pressures by themselves are seldom compelling enough to provide the worker with good cause for voluntarily leaving work. 



The circumstances involved in a worker's voluntarily leaving work must be compelling and must leave the worker with no reasonable alternative. In Thompson, Commissioner Review No. 95 1003, August 7, 1995. In Nowosielski, Commissioner Review No. 94 9114, January 23, 1995. In Simons, Commissioner Review No. 94 8528, November 17, 1994. In Trigg, Commissioner Review No. 91222484, February 12, 1992.

Mr. Zimin's circumstances do not meet the description of a move dictated by financial necessity, as he has not clearly demonstrated that he was unable to provide the basic necessities of life on his income in Anchorage, or that he is substantially better off having relocated to Naknek. It is clear that Mr. Zimin was finding it difficult to live in Anchorage as he did receive an eviction notice. However, he did not look for other less expensive housing, or attempt to find work with other employers.  He left work without notice, and chose not to continue working. He worked for this employer for 12 days. However, he was making adequate wages to pay rent since he was earning $300.00 per week gross, and his rent was $550.00 monthly. Accordingly, Mr. Zimin has not established that his circumstances were so compelling and necessitous as to leave him no other reasonable option than to leave that employment. He must therefore be held to have left work without good cause.


DECISION
The determination issued on February 16, 1999, is AFFIRMED.  Benefits are denied for the weeks ending January 30, 1999, through March 6, 1999. The benefits are reduced by three times the claimant's weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on March 9, 1999.
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