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APPEALS TRIBUNAL DECISION

Docket No:  99 0365                                                       Hearing Date:  March 12, 1999

CLAIMANT
DECLAN ROBERTS

CLAIMANT APPEARANCES

Declan Roberts

ESD APPEARANCES:
None


CASE HISTORY
Mr. Roberts timely appealed a determination issued on February 2, 1999 that denied benefits under AS 23.20.378 and AS 23.20.382 on holdings that Mr. Roberts failed to meet availability for work and availability for work exemptions requirements while attending school.  Evidence obtained under Appeal Docket No. 99 0366 is incorporated within this record.


FINDINGS OF FACT
On January 15, 1999, Mr. Roberts began attending classes at the University of Alaska Anchorage in pursuit of an 18-month associate degree in Aviation Technology, Airframe and Powerplant Mechanics.  The term ends May 5, 1999.  Mr. Roberts' math, sheetmetal structure, aircraft ground operations, and drawing classes are held Monday to Friday between 7:00 a.m. and 10:00 p.m.  He is enrolled in 11 credit hours per week.

Mr. Roberts last worked as a mechanic's helper for Promech, Incorporated from March 14, 1997 to December 30, 1998.  That job ended as the result of a layoff.  While working at Promech, Incorporated during an earlier period in 1993/1994, Mr. Roberts worked 20 to 30 hours a week while attending high school full‑time.

Effective January 12, 1999, Mr. Roberts established an initial claim for unemployment insurance benefits.  His benefit amount is $192 a week.


PROVISIONS OF LAW
AS 23.20.378 provides in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department; . . .


(c)
An insured worker is disqualified for waiting-week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education.  A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education.  However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting-week credit or benefits under this subsection if the worker's academic schedule does not preclude full-time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated.  In this subsection,



(1)
"pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent;



(2)
"school" includes primary schools, secondary schools, and institutions of higher education.

8 AAC 85.356 provides, in part:


A claimant who is attending training is available for work if



(1)
the claimant is not disqualified under           AS 23.20.378(c);



(2)
the claimant is attached to the labor force and is ready and willing to immediately accept suitable full‑time work for which the claimant is presently qualified; and



(3)
the claimant




(A)
while working full‑time and attending training, became unemployed for reasons not attributable to the training, and the hours of training have not changed substantially;




(B)
began attending training after becoming unemployed and no rearrangement of the training schedule would be necessary to accommodate at least one regular work shift in an occupation suitable for the claimant; or




(C)
is willing and able to change the training schedule or leave the training to accept suitable work. 

AS 23.20.382 provides in part:


(a)
Benefits or waiting-week credit for any week may not be denied an otherwise eligible individual because the individual is attending a vocational training or retraining course with the approval of the director of the employment security division or because, while attending the course, the individual is not available for work or refuses an offer of work.


(b)
An otherwise eligible individual may not be denied benefits or waiting-week credit for any week because the individual is in training approved under 19 U.S.C. 2296(a)(1)(sec.236(a)(1), Trade Act of 1974), if




(1)
while attending the training, the individual is not available for work, fails to seek work, or refuses work; or




(2)
the individual left work that was not suitable employment to enter training.


CONCLUSION
In Watson, Comm'r Decision No. 9323036, September 14, 1993, the Commissioner of Labor stated, in part:


[T]he Electronics Technology program at the University of Alaska Anchorage, (UAA) offers two options for students.  The first is for students completing 64 credits of technical courses, which results in a certificate in Electronics Technology.  The second option requires the completion of an additional 15 credits of general education requirements that gives the student an Associate of Applied Science Degree in Electronics Technology. . . .  The claimant in this case has chosen the second option and expects to get her degree in December 1994.


Since the claimant here is working toward a degree, and intends to keep attending school at least until she obtains the associate degree, then we must conclude she is attending academic schooling.

The course content, instruction hours, and Mr. Roberts' goal of obtaining a degree establish that he is pursuing an academic education.  As such, he is subject to eligibility provisions under the academic section of the law.

To avoid a disqualification under the academic instruction provisions of the law, Mr. Roberts must meet statutory and regulatory provisions outlined above.

In Aldridge Commissioner Decision No. 96 0246, April 10, 1996, the Commissioner of Labor stated, in part:


All unemployment insurance claimants must be able and available for full-time work in order to be eligible for benefits.  Some exceptions are made. For instance, if the claimant is attending approved vocational training under 8 AAC 85.200, he may not have to be available for work at all, temporarily.  However, if the claimant is enrolled in academic training, he is automatically deemed unavailable for work while he is attending classes totaling 10 credit hours or more (or the equivalent) under AS 23.20.378(c).  An exception is made if the claimant shows a recent history of attending school and working at least 30 hours per week during a significant period.

Mr. Roberts was laid off his last job.  However, the referenced 1993/1994 work/school period was not recent and failed to demonstrate a sustained period of 30 hours or more of work per week while attending school full-time.  Therefore, Mr. Roberts is not eligible for benefits while attending school.


DECISION
The February 2, 1999 school determination is MODIFIED.  Benefits are denied for weeks ending January 23, 1999 to May 8, 1999 under AS 23.20.378 and 23.20.382.  Benefits are allowed under AS 23.20.378 for week ending January 16, 1999 if all other requirements are met.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 2, 1999.


Doris M. Neal








Hearing Officer

