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APPEAL TRIBUNAL DECISION

Docket No.  99 0391                                                       Hearing Date:  March 16, 1999

CLAIMANT:
AGAFIA IVANOV

CLAIMANT APPEARANCES:


Agafia Ivanov

ESD APPEARANCES:
None


CASE HISTORY
Ms. Ivanov timely appealed a February 11, 1998, determination that denied benefits under AS 23.20.378 and 8 AAC 85.350.  The determination disqualified her on the ground that she was not available for full-time suitable work.  Hearing Docket 99 0390 is incorporated into this hearing record in its entirety.  Accordingly, the issue of Ms. Ivanov's overpayment liability pursuant to AS 23.20.390, as it relates to her availability issue, will also be addressed in this decision.


FINDINGS OF FACT

Ms. Ivanov established an unemployment insurance claim effective January 30, 1998.  At the time she opened her claim for benefits, Ms. Ivanov was working as a pattern cutter.  Ms. Ivanov began looking for full-time work after her doctor's release effective July 27, 1998.  She was willing to work as a dishwasher, laundry attendant, or maid (housekeeping).

Ms. Ivanov was not willing to return to her former employer because she did not get along with her former supervisor.  She was also having personal problems and was in the process of relocating to Anchorage (from Homer).  Ms. Ivanov left Homer to live in Anchorage on October 8, 1998.  She was willing to work in Anchorage on or about October 19, 1998.  Ms. Ivanov would have accepted full-time work while living in Homer until she moved to Anchorage.

Ms. Ivanov received $1926 in benefits for the weeks ending August 29, 1998, through October 24, 1998. Hearing Docket 99 0390 concluded Ms. Ivanov left her last work without good cause beginning July 26, 1998.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual....


CONCLUSION
The fact that Ms. Ivanov refused to return to work with her former employer would initially indicate an unwillingness to work.  However, Ms. Ivanov has shown the work itself was not unsuitable.  She simply did not want to work with her supervisor.  Ms. Ivanov's unrefuted testimony establishes her willingness to work through the week ending October 3, 1998.  However, her move to Anchorage on October 8 and her unwillingness to work during her first week in the city establish she was not able to accept full-time work during the weeks ending October 10 and 17, 1998.

Ms. Ivanov received benefits for the weeks ending October 10 through 17, 1998, to which she was not entitled.


DECISION
The determination issued on February 11, 1999, is MODIFIED.  Benefits are denied for the weeks ending October 10, 1998, through October 17, 1998, but are allowed for the weeks August 1, 1998, through October 3, 1998, if otherwise eligible.  

The issue of Ms. Ivanov's liability for the overpayment as it relates to her availability for work is REMANDED for recalculation in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 17, 1999.

                                 Jan Schnell, Hearing Officer

