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CASE HISTORY
The claimant timely appealed a notice of determination issued on February 18, 1999, which denied benefits pursuant to AS 23.20.379 on ground that she left her last suitable work voluntarily without good cause.


FINDINGS OF FACT

Ms. Gaches worked as a travel agent for World Express Travel in Dutch Harbor, Alaska from June 18, 1996 to January 18, 1999. She generally worked eight weeks on with two weeks off. She was paid $11.90 per hour, working six days per week, eight hours per day. 

On January 10, 1999, Ms. Gaches gave a two-week notice to her employer that she would be leaving work on January 24, 1999. She decided to resign because she is pregnant and her doctor informed her that she needed to relocate away from Dutch Harbor before her 30th week of pregnancy on February 15, 1999. There are no full-time doctors or hospitals in Dutch Harbor that will help to deliver a baby. She decided to relocate to Oklahoma because she owns a house there.  

On January 13, 1999, Ms. Gaches became upset about the cancellation of a "Christmas pass" that she received from the airlines for free travel. The employer had notified the airlines that Ms. Gaches no longer worked for them. She had planned to use the pass to get to Seattle on January 24, and had already made reservations utilizing the pass. She contacted her employer, and the employer made arrangements that again allowed her to utilize the pass since she was to be employed until January 24. However, the use of the pass was changed from a December 15, 1999 deadline to January 24, 1999 deadline.

On January 18, 1999, Ms. Gaches called Anchorage to talk to Ms. Pue, her supervisor who was working in Anchorage at that time. Ms. Gaches asked Ms. Pue to return some borrowed personal property (2 jackets) before her move to Oklahoma on January 24. Ms. Pue told Ms. Gaches that she was being an ass---- about the situation. Ms. Gaches was uncertain whether Ms. Pue was speaking about the two borrowed jackets, or the pass that Ms. Gaches was using for airline tickets. Ms. Gaches replied that she did not want to be called an ass----. Ms. Gaches' husband and her co-worker could hear Ms. Gaches part of the conversation with Ms. Pue.

The supervisor told Ms. Gaches to consider that day her last day, and to turn in her office keys. Ms. Gaches normally used her keys to open the business in the morning. Several minutes after she hung up the phone, the supervisor called the other office staff (Ms. Mooney), and told her to take Ms. Gaches office keys. Ms. Gaches returned her keys to Ms. Mooney, then spent the remaining hour of the work day cleaning out her desk. She did not return to work because she believed she had been fired. She had planned to work until January 24 and was upset about the loss of one weeks wages. 

               
PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause. . . .



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 

23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a 


reasonable person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(d)
Under AS 23.20.379(a)(2), misconduct connected with work is any willful violation of the standards of behavior which an employer has the right to expect

of an employee.  An act that constitutes a willful disregard of an employer's interest or recurring negligence which demonstrates wrongful intent is misconduct.  Isolated instances of poor judgement, good faith errors, unavoidable accidents, or mere

inefficiency resulting from lack of job skills or experience are not misconduct. . . . 
   


CONCLUSION
A discharge, as defined by 8 AAC 85.010(20), is a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment. A voluntary leaving is then a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. The nature of a worker's separation is therefore dependent upon whether the employer or the worker moved to terminate the employment relationship.  ESD Benefit Policy Manual, VL 135.05-1.

A claimant cannot have voluntarily left work unless he intended to do so.  Tyrell vs. Dept. of Labor, No. IKE-92-1364 CI. November 4, 1993 (unrptd.).  Cited in the matter of Ross, Comm'r Dec. No. 9427154, July 21, 1994.

Ms. Gaches was discharged during a conversation with her supervisor about an airline pass, and the return of personal items prior to her move from Dutch Harbor. Although Ms. Gaches had given two weeks notice, there was one week remaining that she intended to work. The supervisor did not allow her to work the notice period because she was unhappy with Ms. Gaches. Taken together, the circumstances of Ms. Gaches's discharge do not show negligence on her part, or a willful disregard of the employer's interest. Accordingly, I hold that she was discharged for reasons not of the extent to constitute misconduct connected with the work.

                          


       DECISION
The determination issued on February 18, 1999 is REVERSED and modified. Benefits are allowed for the weeks ending January 23, 1999 through February 27, 1999 pursuant to AS 23.20.379(a)(2) on the ground that the claimant was discharged for reasons that did not constitute misconduct in connection with the work.  The reduction to the claimant's maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this March 16, 1999, in Juneau, Alaska.
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Hearing Officer    

