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CLAIMANT
PHYLLIS OVERHOLTZER

CLAIMANT APPEARANCES

Phyllis Overholtzer

ESD APPEARANCES
None


CASE HISTORY
Ms. Overholtzer timely appealed a determination issued on February 22, 1999 that denied benefits under AS 23.20.378 on a holding that Ms. Overholtzer failed to meet availability for work requirements while traveling.


FINDINGS OF FACT
Ms. Overholtzer left her usual residence in Anchorage, Alaska on Tuesday, February 2, 1999 in the evening.  She traveled to Washington, D.C.  The purpose of Ms. Overholtzer's trip was to pursue self-employment goals as a business consultant.

The Native American Management (NAM) company was interested in Ms. Overholtzer's services and sponsored her trip to Washington, D.C.  A business relationship never materialized, however, possibly because NAM failed to secure a prime client.

While waiting for a response from NAM's client, Ms. Overholtzer reviewed the business proposal contract and toured the facilities.  She also telephoned business acquaintances to advise that she was in town and available, if her services were needed.

Ms. Overholtzer made in-person contacts on February 4 and 12, 1999.  In one instance, while at a TV broadcast, she talked with the Surgeon General a few minutes about future health concerns and offered her resume.  Another party, a fellow consultant, told her to contact him if the NAM deal fell through.  She has not yet followed up on the latter contact.

On February 22, 1999, the Alaska Employment Security Division issued two determinations regarding Ms. Overholtzer's travel.  One determination stated, in part:


You traveled from Anchorage to Washington, D.C. on 2/2/99 through 2/19/99 to look for work.


Benefits are therefore allowed beginning 01-31-1999, if you are otherwise eligible.

The second determination read, in part:


You provided documented work search for week-ending  2/6/99 but could not provide the documented work search for week ending 2/13/99 and 2/20/99. . . .  Benefits are therefore denied beginning 02-07-1999 and ending 02-20-1999.

Ms. Overholtzer appealed the second determination.  The appeal hearing file did not contain information referencing specific work contacts (i.e., business name/address; date and method of contact; contact person; type of work sought; etc.).

Although Ms. Overholtzer would have been willing to accept work in Washington, D.C. as an employee, she prefers to work in Alaska.  When networking with business relations in Washington, D.C., she did not specifically speak to the matter of work as an employee, nor did she submit any applications for work or apply for any particular job opening.

Ms. Overholtzer returned to Anchorage the evening of February 19, 1999.  She argued that she remained available to accept work in Anchorage, even while in a travel status.  She is actively pursuing work to that end.


PROVISIONS OF LAW
AS 23.20.378 provides:


(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. . . .

8 AAC 85.353 provides, in part:


(a)
The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382.  A claimant is considered to have travelled outside the area in which the claimant resides only if the travel makes the claimant less accessible to the labor market in the area of the claimant's residence.


(b)
A claimant is available for work while travelling only if the claimant is travelling to search for work; accept an offer of work which begins within 14 days after the claimant's departure; or establish or return to a residence immediately following the claimant's discharge from the armed forces.  Additional reasons for the travel do not make the claimant unavailable for work if the claimant is travelling in good faith for one of the reasons set out in this subsection.


(c)
A claimant who travels in search of work must make reasonable efforts to find work, in the area of the claimant's travel, by contacting an employment office; contacting employers in person; or registering with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel.  A claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for dispatch in the area of the travel.


(d)
A claimant is not available for work after the claimant travels for more than four consecutive calendar weeks to search for work.  A claimant is not available for work after the claimant travels for more than seven days if travelling to accept an offer of work that begins 14 days after the claimant's departure; or to establish or return to a residence immediately following the claimant's discharge from the armed forces.


CONCLUSION
In Bear, Comm'r Decision No. 95 2621, January 3, 1996, the Commissioner of Labor stated, in part:


A claimant is available for work if physically present and otherwise available in the labor market for the majority of the full-time work week.


Since the customary full-time work week is five days, the claimant must be physically in the labor market a minimum of three full work days.  A claimant whose travel would be disqualifying under 8 AAC 85.350(g) is ineligible only if the period of travel is longer than two days.

In Tobin, Comm'r Decision No. 94 9507, March 8, 1995, the Commissioner of Labor stated:


Whenever a claimant travels outside his normal labor market, as has the claimant here, there is a presumption that the very act of travel renders the individual unavailable for immediate employment. In Calkins, Comm'r. Dec. 83H-UI-228, Sept. 6, 1983. 


The regulation requires an in-person work search. In Henderson the court concluded that the regulation, 8 AAC 85.350, was "reasonable and not arbitrary," and that it was necessary to carry out the purpose of the Employment Security Act.


The claimant argues that his seeking self-employment should satisfy the requirement of a work search as it would get him off "the unemployment rolls."  While that may be true, we have long held that the unemployment program is not intended to protect those who go into self-employment ventures. In Williams, Comm'r Rev. 82H‑UI-044, March 26, 1986. A claimant travelling for self‑employment purposes does not meet the requirements of a work search for benefit purposes. In Diershaw, Comm'r Dec. 9320855, March 30, 1993. To subsidize such a work search could actually provide a competitive edge to claimants who would wish to compete in business with their previous employers who are paying the largest portion of the benefits.

Travel requirements can be met if a claimant travels to accept immediate employment, actively searches for work as an employee in the area of travel, or relocates immediately after a release from the armed forces.

The main purpose for Ms. Overholtzer's travel was to pursue self‑employment goals, which failed to meet work search requirements.  Although she testified she was willing to perform services in Washington, D.C. as an employee, she did not show an active work search in Washington, D.C. to that end.  Therefore, Ms. Overholtzer is not eligible for benefits for the period in question.

Both agency determinations issued on February 22, 1999 covered the same travel period.  However, this Tribunal will only address the second determination, which is under appeal.  The agency is charged with the responsibility of reviewing the first determination in relation to statute, regulation, and related precedent cases. 

DECISION

The February 22, 1999 availability for work/travel determination is AFFIRMED.  Benefits are denied for weeks ending February 13, 1999 to February 20, 1999 under AS 23.20.378.

The February 22, 1999 availability for work/travel determination involving week ending February 6, 1999 is REMANDED to the Alaska Employment Security Division for review and adjudication, if necessary, under AS 23.20.378.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 5, 1999.


Doris M. Neal


Hearing Officer

