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STATEMENT OF THE CASE
On February 19, 1999, Ms. Waters was denied unemployment insurance benefits pursuant to AS 23.20.379. She filed a timely appeal. The issue before me is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT
Ms. Waters began working for the Yukon Club as a custodial worker in October 1995. She last worked on January 18, 1999. At that time, she was normally scheduled to work 40 hours per week, and earned $8.69 per hour. Ms. Waters quit her employment because of her supervisor, Richard Lacrenza, the club manager, and William Falconer, the chief of the human resources office.

On January 19, when she arrived at work, Mr. Lacrenza and Mr. Falconer asked to speak with her. They told her that she would be scheduled for only one hour each week, until they forced her to quit. If she complained, they would make trouble for her military husband.

This was the final incident in a list of problems Ms. Waters had with Mr. Lacrenza and Mr. Falconer. In early 1998, Ms. Waters was at the home of her then supervisor, Debbie. Ms. Waters opened one of the kitchen cabinets and found a marijuana plant. She told her father and her husband. In some manner, the Office of Special Investigations (OSI) learned of and investigated it, during which Ms. Waters was questioned. From then on, Ms. Waters would receive e-mails and phone calls from people asking her about it. Because she believed that Debbie must have told them, she talked freely about it.

At some point, the freezer at the club broke. Food was placed outside on the loading dock. Ms. Waters questioned the health inspector whether this was proper considering that rodents could gain access to it. The health inspector told her he didn’t know if that was wrong.

On January 16 or 17, 1999, Ms. Waters went to a party during her off-duty time. During this party, she and others joked about the way food was handled at the club.

When Mr. Lacrenza told Ms. Waters that she was being cut back to one hour per week, he told her it was because she talked too much about the marijuana, she had complained to the health inspector, and he didn’t like his employees to socialize at work while off the clock. This latter referred to an incident in August 1998 when she and two other employees talked while on break.

During her employment, both Debbie and Mr. Lacrenza would refer to Ms. Waters and her children in derogatory and obscene terms. They would not allow the employees to take breaks. In 1996, Ms. Waters filed an equal employment opportunity (EEO) complaint because of the lack of breaks and lunch. She does not know what happened with the complaint because the lack of breaks continued.

The Club has a grievance procedure. The procedure is printed in an employee handbook, a copy of which Ms. Waters received and signed for on May 13, 1998. An employee who wants to file a grievance must first discuss the situation with the human rights office, which then gives the employee the proper paperwork. A written grievance is given to the immediate supervisor who must then respond within a given time. If the employee is not satisfied, the next step is to the Squadron Commander of Services Squadron. Finally, the employee can present the grievance to the Base Commander.

Ms. Waters had complained to Major Stinchcomb, the Commander of Services Squadron, and to Lou Jones, the Deputy Chief of Services Squadron, about not receiving any breaks. They assured her that she was entitled to breaks, and they would look into it. The following day, Mr. Falconer told Ms. Waters to never complain again. On at least one occasion, she was taken off the schedule for having complained.

Dona Hubert is a personnel assistant in the human resources office. There is no record of any EEO complaint or grievance in Ms. Waters’ personnel folder. Complaints to the EEO would not be kept in an employee’s folder. Ms. Waters was a flex-employee, so the employer had the right to cut back her time; however, Ms. Hubert does not know why Ms. Waters’ schedule was being cut back.

STATUTORY PROVISIONS
AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.
(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION
The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. 

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

A Hearing Officer must base his decision on a "preponderance of evidence.” See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto.” Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P.861, 863 (WA).

The evidence in this matter strongly preponderates on a finding that first Debbie and then Mr. Lacrenza, for whatever reason, tried to get Ms. Waters to quit, and did so in an abusive and threatening manner. Ms. Waters tried filing EEO complaints and grievances, all to no avail.

It is the holding of the Appeal Tribunal that Ms. Waters voluntarily left work that was not suitable, and had good cause for doing so.

DECISION
The notice of determination issued in this matter on February 19, 1999 is REVERSED. No disqualification pursuant to AS 23.20.379 is imposed. Ms. Waters is allowed benefits for the weeks ending January 23, 1999 through February 27,1999 so long as she is otherwise eligible. The reduction of her benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 22, 1999.
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