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CASE HISTORY
The claimant appealed on March 2, 1999 a notice of determination issued on February 11, 1999 which denied benefits under AS 23.20.375 for the weeks ending December 12, 1998 through January 2, 1999 on the ground that her continued claims for those weeks were filed late without good cause.   


FINDINGS OF FACT

Ms. Keith filed an initial claim effective September 29, 1998. She has filed for unemployment insurance benefits in the past. It is presumed that she has been mailed an information handbook, the most recent of which provided the following information:


We will automatically send a claim form after you:



1.
Start your claim; or



2.
Mail or drop off a completed claim form for the previous report period; or



3.
Reopen your claim.


The claim form, usually printed with two week ending dates, will be mailed directly to your last known address along with a check or a message.  A check or message is sent the same day but in a separate envelope.  


Many claimants lose or delay their payment because they file their bi-weekly claim forms too early or too late.  Your bi-weekly claim form must be postmarked or dropped off at your Employment Service office no later than seven calendar days after the second week-ending date shown on the claim form. If you file your claim later, explain why in the "REMARKS" section. 


If it is time to claim your next two weeks and you have not received your pre-printed bi-weekly claim form, contact your UI filing office immediately or, if you have a sample or one with old dates on it, correct the date and use it. . . .

Ms. Keith was familiar with claim certification forms since she has filed for benefits in the past, although she was filing through VICTOR since October 1998. Ms. Keith originally filed for benefits while residing in Ketchikan, and working seasonally for the Forest Service. She was laid off from that work, and in October 1998 she relocated to San Juan, Puerto Rico. She did not notify the post office of her move because she planned to move back to Ketchikan in April to begin work again. She still receives mail at her Ketchikan address. She has a friend that writes "forward" on the mail with Ms. Keith's current address. Ms. Keith does not know if her friend has sent all of her mail, or whether the post office has delivered all of her mail. She has notified the Department of Labor of her address changes after relocating. 

After arriving in Puerto Rico in October 1998, Ms. Keith ordered phone service. The phone was installed in February 1999. In December 1998, Ms. Keith attempted to use one of the five pay phones outside her building in order to file for benefits. She usually called VICTOR on Sundays to file for benefits and didn't know she could call on other days as well. She could not get through the phone systems in Puerto Rico to file for benefits at the time she called. She believes the phone service does not work well in Puerto Rico, and she has had difficulty making phone calls. She was able to contact her daughter, as well as her mother in Alaska during December 1998.   

On January 19, 1999, Ms. Keith returned to Ketchikan. She asked the claimstaker about filing for benefits in December because she had trouble with the phones in Puerto Rico. The claimstaker mailed claim certifications to Ms. Keith. She completed the claim certifications for weeks ending December 12, 1998 through January 2, 1999, on January 26, 1999, and mailed them to the Alaska Employment Service. The weeks in question were paid, then disqualified on February 11, 1999. An overpayment was created and Ms. Keith decided to appeal the decision. She returned to Puerto Rico on February 14, 1999.


PROVISIONS OF LAW

AS 23.20.375 provides in part:


(a)
An insured worker is entitled to receive waiting-week 

credit or benefits for a week of unemployment for which 

the insured worker has not been disqualified under AS 

23.20.360, 23.20.362, 23.20.378-23.20.387, or 23.20.505 

if, in accordance with regulations adopted by the 

department, the insured worker has



(1)
made an initial claim for benefits; and



(2)
for that week, certified for waiting-week credit or made a claim for benefits.

8 AAC 85.102 provides in part:

 
(a)
An intrastate claimant located in this state is eligible for waiting week credit or benefits for a week if the claimant



(1)
files a continued claim for the week as required in this section; and



(2)
meets all requirements of AS 23.20 and this chapter.


(b)
A claimant shall file a continued claim



(1)
by mail to a regional claim center of the division in Anchorage, Fairbanks, or Juneau, as assigned by the director;



(2)
in person or by mail at an employment office of the division, if permitted by the director; or



(3)
by telephone to a telephone filing center of the division, if permitted by the director.


(c)  A continued claim for a week is filed when



(1)
the completed claim form provided by the division for a continued claim has been mailed or delivered in person to an employment office or regional claim center of the division; or



(2)
the claimant has provided information on eligibility for the week by telephone to a telephone filing center of the division.


(d)
The filing date of a continued claim filed by mail is the postmark date of the mailing of the completed claim form.  If the postmark date is not readable, the date that the form for the claim was completed is the date of filing.  However, if the claim is received by the division more than seven days after the date that the form was completed, the date of receipt is the date of filing.


(e)
The date of filing of a continued claim filed by telephone is the date that the claimant accesses the telephone filing system and provides claim information for the week using the claimant's personal identification number.


(f)
A continued claim must be filed on forms provided by the division or according to the telephone filing procedures of the division.  For each week claimed, the claimant shall answer specific eligibility questions and shall certify to the truthfulness and completeness of the answers.


(g)
A continued claim for a week may not be filed before the end of the week claimed.  A continued claim may not be filed later than 14 calendar days after the end of the week claimed, with the following exceptions:



(A)
if the director authorizes the filing of bi‑weekly claims, the claim may not be filed later than 14 days after the end of the bi‑weekly period authorized by the director; 



(B)
a claim for benefits for a week of partial unemployment may not be filed later than 14 days after the claimant receives wages for that week.


(h)
The director shall extend the time allowed in (g) of this section for filing a continued claim if the claimant has good cause for filing a late claim and the claimant files the claim as soon as possible under the circumstances.  


(i)
For the purposes of (h) of the section, "good cause" means circumstances beyond a claimant's control that the division determines leave the claimant with no reasonable choice but to delay filing the claim; "good cause" includes illness or disability of the claimant, processing delays within the division, or failure of the division to provide sufficient or correct information to the claimant in order to file a continued claim.


CONCLUSION
Under 8 AAC 85.102(c) a continued claim for a week is filed when

the completed claim form provided by the Division for a continued claim has been mailed or delivered in person to the Division, or the claimant has provided information on eligibility for the week by telephone to a telephone filing center of the Division.  Although Ms. Keith submitted claim forms for the weeks ending December 12, 1998 through January 2, 1999, she did not sign and date those forms until January 26, 1999, after requesting the forms January 19. Fourteen days from January 2, 1999 is January 16. She did not attempt to file within fourteen days of the week ending dates.

The regulation further provides for a 14-day filing period, beyond which claims may be accepted only if filed late with "good cause" as defined in 8 AAC 85.102(i), quoted above.  In the matter of Biessel, Comm'r Dec. 9224963, May 27, 1992, the Commissioner of Labor held:


Any untimeliness, no matter how short, must be caused by some circumstance beyond a claimant's control.  For example, in Logan v. Alaska Dept. of Labor, 4FA-90-783 Civ. (Alaska Super. Ct., 7th J.D., January 3, 1991), a claim filed only two days late was denied, because there was no showing that the claim was delayed by the claimant's illness, disability, incompetence, or delay caused by procedural error on the part of the Employment Security Division.

The Commissioner has held that a late file arising from failure to receive a claim form due to the claimant's non-work related travel was not a circumstance beyond the claimant's control.  Stowell, Huber & Weber, Comm'r Dec. No. 87H-UI-151, May 29, 1987.  

Ms. Keith has filed claims in the past and was aware that claim certifications could be filed by paper. The Alaska Employment Service mails a packet of information, including a claimant information handbook, to all claimants at the time of filing that includes instructions for filing. Ms. Keith did not attempt to contact the Alaska Employment Service until January 19, 1999, for further instructions on filing claims. Although Ms. Keith may have had difficulty with her mail service, and/or the phone service, it is not credible that she could not have placed a call or written a letter during the entire period of December 12, 1998 through January 2, 1999 in order to file in a more timely manner. Ms. Keith has not shown sufficient circumstances beyond her control prevented her from filing in a more timely manner. 

Accordingly, Ms. Keith has not established good cause for his late claim for the weeks ending December 12, 1998, through January 2, 1999.


DECISION
The determination issued on February 11, 1999 is AFFIRMED.  Benefits remain denied for the weeks ending December 12, 1998 through January 2, 1999, as shown on the notice of determination.   


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this March 18, 1999 in Juneau, Alaska.
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Cynthia Roman







Hearing Officer    

