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STATEMENT OF THE CASE

On February 12, 1999, Mr. Olson was denied unemployment insurance benefits pursuant to AS 23.20.379. He filed a timely appeal. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Olson began working for Red Samm Construction on October 12, 1998. He last worked on November 23, 1998. At that time, he was normally scheduled to work 10 hours per day, six days per week, and earned $26.10 per hour plus overtime.

Mr. Olson is a member of the Carpenter’s Union, and worked for Red Samm Construction as a carpenter. On November 23, while constructing or repairing a building, Mr. Olson and his coworker, Brian, were scheduled to go up on the roof. Mr. Clay, the foreman, told Mr. Olson and Brian to go inside and strip forms off the floor while he went to bring an equipment operator. The equipment operator, a member of the Operating Engineers Union, was needed to operate the boom truck to lift the men onto the roof.

Mr. Olson knew that there was an operator available, and that Mr. Clay had left to bring the operator. He did not hear Mr. Clay’s instructions to strip the forms. Being in a hurry to get up on the roof, he decided to get the boom truck ready for the operator by moving the man cage over and onto the ground. He knew he needed to extend the stabilizers, but could not. He decided to move the boom anyway. While moving the boom, the truck tipped over, crushing the man cage, which had to be rebuilt. The truck itself had some minor damage, and the boom had to be recertified as safe.

Mr. Olson has been a member of the Operating Engineers Union. He has operated some equipment on the Trans-Alaska Pipeline where his main training and job was as an oiler.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.


An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


left the insured worker’s last suitable work voluntarily without good cause; or


was discharged for misconduct connected with the insured worker’s work.



The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means


A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

Mr. Olson contends that tipping the truck over was not a wilful disregard of his employer’s interests, but was caused by a lack of knowledge. He also contends that he was not specifically told not to move the boom.

That he was not told not to move the boom is not material. Neither is it material that he may not have heard Mr. Clay’s instructions to strip the forms. Mr. Olson was not trained, and knew he was not trained, to operate a boom truck. Yet, he took it upon himself to do so.

A single instance of ordinary negligence does not show disregard of the employer's interest, unless the single act of negligence or carelessness is "gross negligence.” By "gross negligence" is meant "such negligence as evidences a reckless disregard of human life or of the safety of persons, or such an entire want of care as would raise a presumption of a conscious indifference to the interest of the employer, which is equivalent to an intentional violation of his interest.” Gross negligence thus means the lack of care that even an inattentive person takes of his own property. Benefit Policy Manual, MC §45.25.

Mr. Olson, I hold, exhibited “gross negligence” when he knowingly operated a piece of equipment that he knew he was neither authorized nor trained to operate. His action damaged the employer’s equipment, and could potentially have injured himself or other employees. Any of these could have led to serious repercussions for the employer.

It is the holding of the Appeal Tribunal that Mr. Olson was discharged for misconduct connected with his work.

DECISION

The notice of determination issued in this matter on February 12, 1999 is AFFIRMED. Mr. Olson is denied unemployment benefits pursuant to AS 23.20.379. Benefits are denied for the weeks ending December 5, 1998 through January 9, 1999. The reduction of Mr. Olson’s benefits and ineligibility for extended benefits remain.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 25, 1999.








Dan A. Kassner








Hearing Officer

