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STEVE MCCLUNG
SCHLUMBERGER TECHNOLOGY CORP

CLAIMANT APPEARANCES                                         EMPLOYER APPEARANCES 
Steve McClung
Brian McDonald


Isabelle Caroff, Representative


ESD APPEARANCES
None


CASE HISTORY
Mr. McClung timely appealed a determination issued on March 4, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. McClung worked for Schlumberger Technology Corporation during the period August 26, 1996, through February 16, 1999.  He earned $10 per hour for full-time work as an operator.  Mr. McClung was discharged for a violation of safety requirements.

On February 15, 1999, Mr. McClung drove a pickup from a work site to get lunch when he lost a piece of equipment off the back of the truck.  He did not notice the missing equipment for about five minutes at which time he returned to retrieve the equipment.  Arco security personnel had found the equipment and waited until Mr. McClung could reload it.  

The equipment was a perforating gun.  The gun is used in drilling operations to clear well holes by electric current.  It is rated a class C explosive and requires the company to have a permit issued by the state and federal governments.  The company's safety policies require the equipment to be securely tied to the rack on the back of the truck before transporting the gun from one location to another.

Mr. McClung agreed he did not check the straps tied to the gun before leaving the work site.  He visually checked the straps, but did not ensure they were cinched tight.  Mr. McClung hit a bump and apparently lost the gun.  He did not realize he lost the gun until he reached his destination a few minutes later.  The gun was about 20 feet long and weighed about 100 pounds.  It was not loaded with charges at the time of incident.  Mr. McClung operated a truck with a load of several guns on an average of three to four times daily while working his one week on/one week off rotation.

The employer opted to discharge Mr. McClung because of two previous incidents involving safety, and they viewed the incident as a serious safety violation.  The first incident was in October 1997 wherein Mr. McClung was given a written warning notice about his failure to properly position a voltage meter.  Mr. McClung had placed the meter in a location that he was trained to do by more tenured employees.

The second incident involved a speeding ticket at Prudhoe Bay (36 miles per hour in a 25 miles per hour zone) wherein Mr. McClung was given a verbal warning.  Mr. McClung had been in a 35 miles per hour zone and passed a 25 miles per hour zone but failed to notice the sign.  The 1997 incident advised Mr. McClung he could be subject to more severe discipline if any other safety violations arose.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, MC 45, states in part:


Deliberate carelessness or destructiveness in the use of company property implies a disregard of the employer's interests and constitutes misconduct in connection with the work.  However, it must be established that the worker was guilty of a reckless or wanton disregard of life or property, either by a positive act or an unreasonable lack of care....

Further, Section MC 310.05-1 states in part:


Neglect of duty constitutes grounds for discharge.  Whether such negligence constitutes misconduct depends on the degree of negligence....Only repeated negligence or gross negligence constitutes misconduct....

In Wilton, Comm'r Dec. 95 2608, January 3, 1996, the Commissioner states in part:


The claimant violated no specific rule or policy of the employer. He had received warnings before for damaging company aircraft, but those errors were on a different job and of a much different type, for which there is some dispute as to the claimant's culpability. In the final accident the claimant was distracted by a radio transmission that directly impacted him. When he attempted to carry out the takeoff he inadvertently failed to make the more technical takeoff required for this type of operation. Considering all the circumstances, we believe the claimant's error, while costly, was a momentary lapse in judgement.


'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99.

The Department holds that although the employer may have had sufficient cause to discharge the claimant, that the discharge was not due to work connected misconduct....

The record fails to establish Mr. McClung acted wilfully or wantonly against his employer's interests.  Mr. McClung's employment involved operating a truck with the daily delivery of equipment.  It is logical to conclude the loss of one, 100 pound piece of equipment may not have been noticed.  Mr. McClung had no prior safety issues involving an unsafe or unsecured load.  His only previous safety issues involved the placement of a piece of equipment where he had been shown to place it and a speeding violation that resulted in a verbal warning.

Mr. McClung did inspect his load, although not adequately.  His failure to check the cinch on the ties was an inadvertent error.  As noted in Wilton above, the employer may have had no alternative but to discharge Mr. McClung.  However, his actions did not amount to misconduct connected with the work for unemployment insurance purposes.


DECISION
The determination issued on March 4, 1999, is REVERSED.  Benefits are allowed for the weeks ending February 20, 1999, through March 27, 1999, if otherwise eligible.  Mr. McClung's maximum potential benefit entitlement reduced as a result of this determination is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 5, 1999.








Jan Schnell, Hearing Officer

