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CASE HISTORY
Ms. Thompson timely appealed a February 24, 1999 determination that denies benefits under AS 23.20.379.  The issue is whether   the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Thompson last worked in her position as a security monitor on February 9, 1999. She started work on May 21, 1998.  At the time work ended, she usually worked a night shift that ended at eight a.m.  The employer paid her $9 per hour. The employer discharged her on February 9, 1999, citing several reasons.

The duties of security monitor include keeping track of the 17 female residents of the halfway house, administering urinalysis tests, answering phones, and monitoring the facility. Ms. Thompson was fired for resisting efforts by management to counsel her on improving performance, for breaching confidentiality of the clients, and for provoking residents by making discriminatory statements to them. 

On December 29, 1998, Ms. Thompson was given a written warning for leaving the facility unattended when her relief failed to arrive on time in the morning. The warning letter explained the company had a contract to maintain 24 hour security of the facility. She was placed on 60 days probation and warned she could be fired if she left the facility unattended again. 

Ms. Thompson replied to that warning with a written statement dated December 30, 1998, indicating she had been told by Anthony Houston that when her relief was late, she could leave after informing staff on the treatment side of the facility (another facility next door). She also reconfirmed a statement that she had made to staff members previously that "And yes I do have a life outside of Akeela. . . .It's called DAY CARE PROVIDER." 

The record, including a hand written statement from Ms. Thompson, indicates she continued to leave the facility when her replacement was late on dates after the December 29, 1998 warning. For instance, she indicates she left the facility on January 20, 1999, when nobody was there to relieve her. (Exhibit 12). Mr. Houston denied telling Ms. Thompson she could leave the facility after just telling someone on the treatment side. He insists he told her she would have to have someone from the treatment side come over and relieve her before she could leave. Although Ms. Thompson often asked someone to relieve her from the treatment side, she did not confirm that they did so. She complained that her direct supervisor, who was also her relief, was often late. She had to get home to attend to a daycare center she runs that had clients coming as early as 8:30 a.m.

On February 1, 1999, Ms. Thompson was given a written warning from Charles Stewart, stating she had missed 28 days of work in seven months. He also indicated he had complaints from staff about her sleeping on duty and from residents that she had threatened them about filing grievances. Ms. Thompson was again placed on probation. Although Mr. Stewart asked Ms. Thompson to discuss and sign the warning, she refused. He characterized her behavior as "she would say her piece and then leave."

Ms. Thompson indicates she responded to the grievance in writing and refused to sign it because she did not trust the employer. The bottom of the warning, under the place for signatures and dates states "The employee signature on this document reflects only receipt of the document, not agreement with the content."

Ms. Thompson argues she was absent from work due to illness, and that much of the illness was due to the extreme cold in the building in which she worked. She provided photographs showing ice on the inside of the windows taken sometime before her discharge. She denies sleeping on the job, but explained she sometimes pulled her coat up so that it nearly covered her face, because she was so cold. She denies threatening residents, but admits she sometimes addressed them in a loud voice, as she tends to be loud.

From January 18, 1999 through January 21, 1999, four grievances were filed by residents of Akeela about treatment they received from Ms. Thompson. The names on the grievances were obscured to guard the identity of the grievants. Copies were not given to Ms. Thompson until the hearing conducted for this appeal. The employer contends that is because the investigations of the grievances were not complete until after Ms. Thompson was no longer employed there.

Anthony Houston, a case manager for the company, investigated the grievances. He also serves sometimes as acting director in the place of Mr. Stewart. The grievants complaints alleged that Ms. Thompson:

1. Disclosed gossip about them to other residents.

2. Did not directly monitor the collection of a UA sample.

3. Was rude and intimidating and threatening in her conduct.

4. Called them a "snitchy-poo" and "snitch-bitches."

Mr. Houston concluded that some of the charges against Ms. Thompson were probably true and others may have been based on her unintentionally loud responses to residents. At the time the grievances were filed, Ms. Thompson had awakened residents at 4:30 am to take UA samples. Random samples were required by the employer. Mr. Houston did speak to Ms. Thompson about some of the allegations and she provided him a written statement. He concluded that Ms. Thompson worked at a bar in her off hours from Akeela and he was told she had given some information to resident's relatives who frequented the bar. I find from Mr. Houston's testimony that only two other grievances were filed by residents of the facility from May 1997 to the present and were mostly complaints about the food.

Ms. Thompson denies she called residents names or threatened them. She gave them grievance forms when they complained and she thinks more grievances were not filed about others because the forms were not available for several months. She did admit to not always viewing the residents when they collected UA samples because sometimes the residents took the bottles and went into the bathroom alone before she could monitor them. She did not require they resubmit the samples.

The day before she was discharged, Ms. Thompson complained to the NAACP about her employer's reprimand letters. She believes her termination may have been in retaliation for that action, although the employer contends they did not know of that complaint until later. Ms. Thompson also contends she and certain black residents of the facility were discriminated against by the employer. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 


CONCLUSION
When a worker has been discharged, the burden of persuasion first rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.  Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

The four grievances against Ms. Thompson constitute hearsay evidence because none of the grievants were produced to testify. Even though hearsay evidence may be used in decisions such as this, I must discount most of the complaints found in the grievances taking into account that some of the grievants are not even named. Also because of the nature of the arrangement itself, that is Ms. Thompson's responsibility to require tests of the residents at odd hours when they were sleeping. I also discount the issue of Ms. Thompson's absences from work and sleeping on the job. The absences were not shown to be deliberate or for reasons other than illness, and her explanations about the perceptions of her sleeping seem credible.

I do not discount the evidence that Ms. Thompson failed to properly monitor the taking of the UA samples however, as Ms. Thompson admitted she did not always properly monitor them. Even though she contends it was the resident's fault, she had the authority and responsibility to properly take the samples.

Although reprimands or warnings are necessary in most cases to make certain that the worker was aware that the conduct was unsatisfactory, a single act of insubordination may constitute misconduct if it is serious enough.  Cantrell, Comm'r Rev. No. 9225160, June 30, 1992. I conclude that Ms. Thompson was insubordinate in her failure to sign the warning letter dated February 1, 1999 that was presented to her by Mr. Stewart. Her responses in failing to discuss the matter with him also demonstrate insubordination. This is somewhat mitigated by the fact that Ms. Thompson later presented a written response. However I find her reasons for failing to discuss or sign the document are without merit.

The most serious issue that led to Ms. Thompson's discharge, I conclude, was her failure to follow the clear direction not to leave her station or the facility unguarded when no one was present to relieve her. She was warned on December 29, 1998 not to continue that behavior, but she continued to leave without having anyone to relieve her as shown on the written response she herself presented as evidence. Her explanation that she has other responsibilities outside of work fails to lessen the serious impact of her disobedience. She was aware that the facility was not to be left unattended and the reasons are obvious, considering the nature of the institution. If she could not meet the employer's expectations because of her outside interests, she could have resigned or sought a different shift.

Because of Ms. Thompson's insubordination and her refusal to heed the employer's warning of December 29, 1998 against leaving the facility unattended, I hold she was discharged for misconduct connected with her work.  Therefore the temporary disqualification of benefits is in order. 


DECISION
The February 24, 1999 discharge determination is AFFIRMED.  Ms. Thompson remains disqualified beginning with the week ending February 13, 1999.  The disqualification ends with the week ending March 20, 1999, or when she returned to work and earned eight times her weekly benefit amount (whichever came first).  Her maximum benefits remains reduced by three weeks.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 16, 1999.








Stephen Long








Hearing Officer

