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CLAIMANT:




INTERESTED EMPLOYER:
JED WHITTAKER



AEI PACIFIC INC

CLAIMANT APPEARANCES:

EMPLOYER APPEARANCES:
Jed Whittaker



None

ESD APPEARANCES:
None


CASE HISTORY
Mr. Whittaker timely appealed a March 10, 1999, determination that denies benefits under AS 23.20.379.  The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Whittaker started an asbestos abatement worker position on February 4, 1999.  His scheduled hours for the job were from 4:00 p.m. to 2:00 a.m.  He quit work in approximately the middle of his February 6, 1999, shift.  He contends he quit because of concern for his safety.

On January 19, 1999, the Alaska Department of Labor issued Mr. Whittaker an asbestos abatement worker certificate of fitness.  To qualify for the certificate, Mr. Whittaker had to successfully complete a 40-hour training program and pass a test.  The training included mandatory job safety practices.

Lacking evidence to the contrary, Mr. Whittaker's certificate of fitness creates a presumption that he is competent to describe primary government mandated job safety requirements.  His testimony establishes one such requirement is that workers not be exposed to more than ".1" asbestos fibers per cubic centimeter in an eight-hour weighted average.

At Mr. Whittaker's work site, the employer placed an air monitor on different asbestos abatement workers to track employee exposure to asbestos.  On February 2 and 3, workers other than Mr. Whittaker wore the monitor.  The monitor showed that each day worker exposure exceeded by two to four times permissible exposure limits set by government regulatory authorities.

On February 4, Mr. Whittaker wore an air monitor.  His monitor showed he was exposed to ".198" asbestos fibers per cubic centimeter.  Mr. Whittaker's testimony establishes the exposure was nearly double the permissible level.

Before quitting, Mr. Whittaker complained to the company's air monitoring person that the job was unsafe.  The air monitoring person took no action to correct the situation nor did he indicate that he would have the company look into the matter.

Mr. Whittaker and his fellow abatement workers were removing asbestos from a live boiler.  Mr. Whittaker accidently received a third degree burn.  Other workers received burns worse than Mr. Whittaker's.  The company representative responsible for the proper removal of the asbestos is entitled the "competent person."  The company's competent person told Mr. Whittaker that getting burned was part of the job.

Mr. Whittaker quit during his February 6 shift because he was concerned about his safety.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
"The Department's position is that all accidents are unacceptable and can be traced in most cases to a failure to observe safety precautions."  Nardiello, Comm'r Dec. 9027671, November 6, 1991.

When employees are accidently getting third degree burns, the burden of persuasion shifts to the employer to establish safety concerns do not provide good cause to quit.  Third degree accidental burns have not been shown to constitute an acceptable part of the job.  The hearing record creates a presumption, not rebutted by the employer, that unacceptable burn accidents alone gave Mr. Whittaker good cause to quit.

Mr. Whittaker's certificate of fitness creates a presumption that he is competent to identify air safety problems.  The hearing record fails to overcome that presumption.  Mr. Whittaker complained to the employer's air monitor person about work safety.  The situation was not corrected.  Workplace asbestos exposures exceeding permissible exposure limits also gave Mr. Whittaker good cause to quit.


DECISION
The March 10, 1999, voluntary leaving determination is REVERSED.  Mr. Whittaker is allowed benefits beginning with the week ending February 13, 1999, through the week ending March 20, 1999, if otherwise eligible.  The three weeks are restored to his maximum benefit amount.  The determination will not interfere with Mr. Whittaker's eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 14, 1999.
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Hearing Officer

