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CLAIMANT                       
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CLAIMANT APPEARANCES                  
      EMPLOYER APPEARANCES 
Chris Gould
           Christa Lord

Mike Shakles


ESD APPEARANCES
None


CASE HISTORY
Mr. Gould timely appealed a determination issued on March 3, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Gould worked for the Fairbanks Publishing Company, Inc. during the period October 18, 1997, through February 13, 1999.  He earned $8.50 per hour for full-time work as a production A employee.  Mr. Gould was discharged as a result of his failure to follow proper leave procedures.

On or about February 4, 1999, Mr. Gould requested from another worker that he trade shifts, which would allow Mr. Gould to come to work two hours later (at 9:00 p.m.).  The worker agreed but reminded Mr. Gould to clear it with a supervisor first.  Mr. Gould failed to advise a supervisor prior to the shift start of the changes.  He did not think about it or believed it would be a problem.  The shifts were covered by Mr. Gould and his coworker.

Mr. Gould had a toothache, which required he seek a dentist for assistance.  He obtained a 2:00 p.m. appointment but was late due to Mr. Gould's second job (during the daytime hours) running late.  He arrived at the dentist office about 4:30 p.m.  Mr. Gould contends he was there for about two to two and one-half hours.  He had x-rays taken and his teeth cleaned.  The doctor also discussed tooth extraction and filings.

Ms. Lord, human resources manager, called the dentist office to verify a type-written note from the dentist office.  The note contained a hand-written portion indicating the time of the appointment (6:30 p.m.).  Ms. Lord was told by the dental office that no patients were seen after 5:00 p.m. as that is when the office closed for the day.

The employer believed Mr. Gould had lied about the reason he needed to trade shifts.  Because of the alleged lie, a previous problem with attendance, and his failure to advise the supervisor of the shift trade, Mr. Gould was discharged.

Mr. Gould had been counseled in December 1998 of proper leave procedures.  He had purchased a ticket to the Lower 48 before getting leave approved.  The employer reluctantly granted the leave, although they usually did not at Christmas time.

The employer attempted to obtain a member of the dental office staff as a witness for this hearing.  The dentist refused to testify on the grounds of patient confidentiality.

Mr. Gould was discharged by Mr. Baker, his supervisor, and the employer's general manager.  Neither were presented as witnesses to the allegations Mr. Gould provided inconsistencies in his termination meeting.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.  "'Misconduct' cannot be established on the basis of unproven allegations."  "Generally, hearsay evidence if relevant, is sufficient to uphold a finding in absence of an objection."  In Sims, Comm'r Decision 84H-UI-007, 1/27/84 quoting Jefferson v. City of Anchorage, 374, P.2d 241 (Alaska 1962); Gregory v. Padilla, 379 P.2d 951 (Alaska 1962)....

"'Misconduct' cannot be established on the basis of unproven allegations."  Cole, Comm'r Dec. 85H-UI-006, January 22, 1985.

"Hearsay evidence may be used to supplement or explain direct evidence but is, by itself, insufficient to support a finding unless that evidence would be admissible over objection in a civil action."  Douglas, Comm'r Dec. 85H-UI-069, April 26, 1985, paraphrasing AS 44.62.460(d).  

The tribunal must independently review the evidence submitted during the hearing rather than rely upon a party's conclusions.  The tribunal may not supplement unproven allegations with speculation.  Mr. Gould's testimony was taken under oath with the knowledge of perjury should he provide untrue statements during the hearing.  As a result, his testimony is given greater weight then the hearsay testimony of the employer.

The employer failed to provide evidence of sufficient quantity and quality to establish Mr. Gould lied or provided inconsistent statements to management.  The employer failed to provide witnesses that would support its allegations.  Further, there was no evidence submitted from the dental office to include the dentist's note.  Therefore, the Tribunal will only consider Mr. Gould's failure to properly notify a supervisor about the shift trade.  However, consideration is given to the fact Mr. Gould told his employer his dental appointment was for 6:30 p.m. when it actually was for 2:00 p.m.

The employer has a right to expect its employees to follow personnel/leave procedures.  The employer has business obligations to meet and being apprised of all staffing situations falls within the employers right to be informed of expected leave and/or shift trades.

No actual harm fell to the employer as a result of Mr. Gould's failure to inform management of his decision to arrive late.  However, the action was against company policy and had the coworker failed to show for work (for whatever reason), the employer would not have known about the trade.  The employer could have been put in the position of trying to contact Mr. Gould when in fact the coworker would have been the missing employee.

The Tribunal would have considered this an isolated incident or a good faith error in judgment had it not been for the December 1998 incident and that he originally provided an incorrect appointment time.  Mr. Gould knew or should have known to contact his supervisor about the trade.  His failure to do so, resulted in his discharge for misconduct connected with the work as misconduct is defined for unemployment insurance purposes.


DECISION
The determination issued on March 3, 1999, is AFFIRMED.  Benefits are denied for the weeks ending February 20, 1999, through March 27, 1999.  Mr. Gould's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 6, 1999.








Jan Schnell, Hearing Officer

