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CLAIMANT
MICHAEL GENCARELLE

CLAIMANT APPEARANCES
Michael Gencarelle

Patty Powell

ESD APPEARANCES
None


CASE HISTORY
Mr. Gencarelle timely appealed a determination issued on March 4, 1999 that denied benefits under AS 23.20.378 on a holding that he  failed to meet availability for work requirements due to self‑employment.


FINDINGS OF FACT
Effective March 4, 1999, Mr. Gencarelle established an initial claim for unemployment insurance benefits.  His weekly benefit amount is $150.

About one and a half years ago, Mr. Gencarelle obtained a business license and began preparing to open his own business, Addictions Assessments.  He is spending 40 or more hours a week in this process, which includes securing a business site and having credit card equipment installed.  Mr. Gencarelle hopes to open for business around April 19, 1999.  He has not yet advertised, recruited clients, or performed any services from which he could expect to receive remuneration.

Mr. Gencarelle left his last job as a clinical associate because the employer imposed new rules that required split shifts and on‑call work, covering a 14 to 24-hour period.  Due to medically diagnosed depression and arthritis, he cannot manage divided or sporadic work schedules.  Usually, however, laborer or case manager/clinical associate-type jobs offer only day shift work.

Currently, Mr. Gencarelle is registered for work through the Laborer's 341 Union and Alaska Employment Security Division (AESD).  He is actively pursuing work.  Mr. Gencarelle is willing and able to accept full‑time work as a union laborer or case manager/clinical associate for any hours or days with a set, uninterrupted work shift.  He has not been offered any work that he refused. 


PROVISIONS OF LAW
AS 23.20.378 provides:


(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department; . . .

8 AAC 85.350 provides, in part:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment.
CONCLUSION

In Dunbar, Comm'r Decision No. 94 7970, August 1, 1995, the Commissioner of Labor stated, in part:


AS 23.20.505 specifies that a claimant is not "unemployed" in a week in which he works full-time or has earnings that are more than one and one-third times his weekly benefit amount, excluding the allowance for dependents, plus $50.  The Courts have ruled that self-employment is also to be considered in deciding whether a person is "unemployed" in Wool v. Employment Sec. Div., No. 4FA-87-2234 Civ. (Alaska Super. Ct. 4th J.D., Jan. 10, 1989.)


The statute makes no distinction between working in one's own business or working for an employer.  If the claimant is employed full-time during a week, he is not eligible for benefits. If the total hours worked in a week is full-time, usually meaning 40 hours or more, then the claimant cannot qualify as an "unemployed" individual and is not eligible for benefits.

In Johnson, Comm'r Decision No. 95 2175, October 9, 1995, the Commissioner of Labor stated, in part:


The claimant is a journeyman electrician and works through his union, IBEW local 1547. He filed a claim for benefits on March 29, 1995.  He is presently in the process of establishing his own business as an electrical contractor. He began preparations early this year, but has not yet opened for business. Since the week of May 27, he has been spending up to 50 hours per week preparing to open his business; performing such tasks as phoning prospective suppliers and wholesalers, and contacting contractors for whom he might get contracts.


The claimant in the case now before us is neither providing any service as of yet, nor is he engaged in any activity that could now provide him with remuneration. . . .  Because the statute expressly provides in the definition that services are provided, we hold that the claimant does meet the definition of an unemployed individual under his present circumstances.  We hold that until he actually opens his business, whether in a fixed location or for contracts with customers, that he is to be still considered as unemployed. As long as he is simply preparing to go into business, we hold that the disqualifying provisions of the statute do not apply.

As in the Johnson case cited above, Mr. Gencarelle has not opened his business nor offered services to clients.  Therefore, he is not considered self-employed at the present time.  Mr. Gencarelle is ready and willing to work full-time as an employee.  From the evidence presented, Mr. Gencarelle is meeting availability for work requirements of the law.


DECISION
The March 4, 1999 availability/self-employment determination is REVERSED.  Benefits are allowed beginning week ending March 6, 1999 and continuing indefinitely under AS 23.20.378, if all other eligibility requirements are met. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 8, 1999.


Doris M. Neal


Hearing Officer

