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STATEMENT OF THE CASE

On March 10, 1999, Mr. Lemons was denied unemployment insurance benefits pursuant to AS 23.20.379. He filed a timely appeal. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Lemons began working for the Alaska Driving School in November 1998. He last worked on December 31, 1998. At that time, he was normally scheduled to work 30 hours per week. He was employed as a driving instructor.

Mr. Lemons has no formal training as a driving instructor, nor any teaching experience. His only other work experience was as a plumber in the U. S. Army. When he interviewed for the position, Mr. Loren Hanson, the owner of the school, asked him about his driving history, but gave him no written exam nor any driving exam. He was given no training by Mr. Hanson. He was not licensed as a driving instructor.

The school employed a class room instructor, who instructed the students in the laws and theories of driving. Mr. Lemons did all the in-car instruction. He would pick a student up at the student’s home, and then ride with him. Mr. Lemons only equipment was the double-brake-equipped vehicle supplied by the school, and the Alaska driver’s manual to which he would refer as needed. He taught students the mechanics of driving from his own experience.

Mr. Hanson told Mr. Lemons that his main concern was that students drive in a straight line, and be able to park the vehicle in a straight line relative to the curb. Mr. Hanson told him not to be concerned with how far from the curb the student parked the car. Mr. Lemons was not required to make any reports to Mr. Hanson on a student’s ability or progress.

On January 4, Mr. Lemons asked Mr. Hanson if he could take some time off to attend apprenticeship training through Local 367 of the Plumbers and Pipefitters union. He asked Mr. Hanson if he could come back to work after completion of the course. Mr. Hanson told him that he would get back to him, but did not do so. Mr. Lemons left the position to attend the school, which he completed. He then tried to contact Mr. Hanson, who works out of his home, several times, but without success.

The Dictionary of Occupational Titles codes a driving instructor as 099.223-010, and describes a driving instructor as


Instructs individuals and groups in theory and application of automobile driving skills: Demonstrates and explains handling of automobile in emergencies, driving techniques, and mechanical operation of automobile, using blackboard diagrams, audiovisual aids, and driving simulators. Observes individual’s driving habits and reactions under various driving conditions to ensure conformance with vehicle operational standards and state vehicle code. May test hearing and vision of individuals, using lettered charts and colored lights. May teach motor vehicle regulations and insurance law. May teach operation of vehicles other than automobile and be identified according to type of vehicle.

Alaska Statute 28.17.041 and 13 AAC 25.030 provide that to qualify as a driving instructor, a person must, in part, “hold a valid, unlimited, Alaska driver’s license . . . and a valid instructor’s license.”

STATUTORY PROVISIONS
AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes . . .



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

8 AAC 85.200(d) provides in part that a claimant will receive approval for a vocational training waiver of availability only if the claimant has voluntarily left "unskilled work." Ferriss, Comm'r. Dec. No. 95 0213, March 24, 1995. "Unskilled employment" is defined by the worker function ratings of the tasks performed in the occupation, as developed by the Occupational Analysis Division of the US Department of Labor. To determine whether an occupation should be considered "unskilled employment," the 4th, 5th and 6th digits of the occupational code from the Dictionary of Occupational Titles for that occupation must be no lower than 6, 7 and 6 respectively. Benefit Policy Manual, §AA 40.2.

Under the guidelines of Ferris and the Benefit Policy Manual, “driving instructor” is skilled employment. However, in Bell, Comm’r Dec. 95 1382, July 20, 1995, the Commissioner held that “we will not allow the DOT code to override a subjective judgment of skill level, where the subjective judgment appears to be more accurate and more in keeping with the remedial and work force development purposes of this regulation.”

Mr. Lemons’ position as a driving instructor in this case does not come up to the level of expertise described in the DOT manual. He was not licensed. He had no training. He virtually did nothing but observe the student driver and keep the driver out of trouble. This is not “skilled employment.”

The Tribunal holds that Mr. Lemons voluntarily left “unskilled employment” to enter vocational training. Under 8 AAC 85.095, however, whether that constitutes “good cause” depends on a finding that Mr. Lemons’ left the employment “to attend a vocational training program approved by the director under AS 23.20.382.” (Emphasis added.)

The Tribunal notes that Mr. Lemons had been denied a vocational training waiver because it was determined that he left “skilled employment.” The Tribunal’s decision that this was “unskilled employment” will have an effect on Mr. Lemons’ eligibility for a vocational training waiver. That matter will be remanded to the division for its consideration. If the division determines that Mr. Lemons is eligible for a vocational training waiver, the division is directed to hold that he left work with good cause.

DECISION

The notices of determination issued in this matter on March 10, 1999 under AS 23.20.379, 382, and 378 are REMANDED to the Anchorage Call Center for reconsideration in light of this decision.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 30, 1999.
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