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STATEMENT OF THE CASE

On March 18, 1999, Ms. Strobels was denied unemployment insurance benefits pursuant to AS 23.20.379, and denied extended benefits pursuant to AS 23.20.406. She filed a timely appeal. The issues before me are whether she voluntarily quit suitable work without good cause, and whether she is eligible for extended benefits.

FINDINGS OF FACT

Ms. Strobels began working for The Cookie Jars Garden Café as a waitress in April 1998. She last worked on January 5, 1999. At that time, she was normally scheduled to work five days per week, and earned $6.56 per hour.

Ms. Strobels had been off work because she was ill with beaver fever, a parasitic illness that is contagious. She had been released from work by her doctor. After that note expired, Ms. Strobels obtained a second one from her doctor releasing her until January 15. She took this note to her employer on January 6, but for reasons unknown, Robert Burcell, a co-owner, did not receive it.

On January 8, Fawn Barbieri, the counter supervisor, called Ms. Strobels, and asked her to come in and work. Ms. Strobels worked 4.5 hours that day. She later complained to Ms. Barbieri about having to come in to work with beaver fever.

On January 9, Gloria Burcell, the other co-owner, called Ms. Strobels, and said that she had heard that Ms. Strobels had complained about being the only person needing a note and about poor food that the cook had prepared. Ms. Strobels then contends that Ms. Burcell told her that they had been trying to get rid of her. Ms. Strobels asked why she didn’t just fire her, and hung up.

Ms. Strobels then called back, and spoke with Mr. Burcell. Ms. Strobels contends that Mr. Burcell then told her that she was the worst employee they ever had and that he could get someone else. Ms. Strobels told him to have her check ready.

Mr. Burcell contends that he overheard the conversation between Ms. Burcell and Ms. Strobels, that he clearly heard Ms. Burcell ask several times if Ms. Strobels was quitting, and that he never told her she was a bad employee. Ms. Burcell told him that Ms. Strobels had quit. In rebuttal, Ms. Strobels contends that she did not tell Ms. Burcell that she quit, and would not have quit because she needed work and had no other job.

STATUTORY PROVISIONS
AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

It must first be determined if Ms. Strobels quit or was fired. "'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).

Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The testimony in this matter conflicts. Ms. Strobels contends that she did not say she quit. Mr. Burcell contends that she did. Whether she did or not, Ms. Strobels hung up on Ms. Burcell when Ms. Burcell allegedly told her that they had been trying to get rid of her. It is not material whether Ms. Burcell said that. Ms. Strobels, during a heated conversation hung up on Ms. Burcell. The Tribunal believes that Ms. Strobels got angry, and said that she was quitting. She then called Mr. Burcell, and after further heated conversation, told Mr. Burcell to prepare her final check.

It is the conclusion of the Tribunal that Ms. Strobels voluntarily quit her employment. Quitting employment because of a perceived insulting comment is not with good cause.

A person who is disqualified under AS 23.20.379 is not eligible for extended benefits under AS 23.20.406.

DECISION

The notice of determination issued under AS 23.20.379 on March 18, 1999 is AFFIRMED. Benefits are denied for the weeks ending January 16, 1999 through February 20, 1999. Ms. Strobels’ benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

The notice of determination issued under AS 23.20.406 on March 18, 1999 is AFFIRMED. Extended benefits are denied beginning February 27, 1999.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 30, 1999.








Dan A. Kassner








Hearing Officer

