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CASE HISTORY
Ms. Morgan timely appealed a determination issued on March 11, 1999 that denied benefits under AS 23.20.379 on a holding that Ms. Morgan was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Morgan was employed by Airland Transport, Incorporated until February 20, 1999.  She worked full-time as a shop assistant/driver.  A February 22, 1999 "Payroll Status Change" form states Ms. Morgan was "terminated for repeated tardiness."

Around 9:00 a.m. on February 20, 1999, Ms. Morgan received a telephone call at her home from her supervisor, Mark.  Mark asked Ms. Morgan to relate the previous night's activities at work.  Ms. Morgan explained she told management that Mark left early without notifying anyone or leaving instructions about the disposition of a trailer, leading to over-time hours for various workers.  She then stated she was late and had to leave for work.  Because she lived at least 50 miles away from the work site, she required at least one hour's travel time (one‑way).  She was scheduled to report to work at 10:00 a.m.  Mark stated Ms. Morgan was expected to report to work on time.  At that point, Ms. Morgan hung-up the telephone. 

Ms. Morgan reported to work on February 20, 1999 at 10:07 a.m.  Her first scheduled stop was at the airport, where she was advised to call Mark.  During that telephone conversation, Ms. Morgan again hung-up on Mark, stating she would talk to him when she arrived at the "shop."

Upon arrival at the "shop," Ms. Morgan tried to avoid Mark but ended up talking to him anyway.  After Mark again brought up the trailer incident, she testified that she intended to state that she "'planned to get out of the shop' sometime in June 1999."  

But, Mark cut her off mid-sentence.  He stated February 20, 1999 was her last day of work, believing Ms. Morgan no longer wished to work under his supervisor.  Ms. Morgan assumed her dismissal was the result of Mark's anger regarding the trailer and telephone hang-up incidents.

A witness testified Ms. Morgan and Mark were involved in a verbal altercation on February 20, 1999.  The witness heard Ms. Morgan make negative comments about Mark's supervisory abilities.  Also, he recalls one or more references being made about Ms. Morgan's attendance, and Ms. Morgan's comment that Mark could not fire her.  The witness, however, did not remember the sequence of events.

Ms. Morgan maintained she used profanity and made negative comments to Mark only after she had been dismissed from work.  Other than the statements she offered above, she does not recall any other conversation with Mark.

Mark, who is no longer employed for the company, informed an AESD representative that he had planned to give Ms. Morgan a written reprimand regarding her tardiness.  However, Ms. Morgan was discharged after "she started using foul language toward him and said a lot of unpleasant things." 

Initially, during the hearing, Ms. Morgan denied being warned about attendance, although she was often late for work.  Still, at one point, Ms. Morgan complained to management that she thought it unfair that other employees were not "[written] up" or placed under a "spot light" via a time clock.  At the time, she was the only employee signing in at the airport via a time clock.  She concluded other "shop" workers' tardy reports were hidden because they hand wrote start/stop times.  In response to Ms. Morgan's complaint, the employer did install a time clock that covered all workers.

The employer testified he personally warned Ms. Morgan on several occasions regarding tardiness.  Also, he received information that his supervisor (John), as well as Ms. Morgan's immediate supervisor (Mark) issued similar warnings.

Before the hearing concluded, Ms. Morgan admitted the employer may have told her that she needed to report to work on time.  She argued, however, that a timely attendance record was not stressed as an important factor related to continued employment. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; . . .



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .


CONCLUSION
The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (November 1995) states, in part:


A "discharge" is a separation from work in which the employer takes the action which results in the separation[,] and the worker does not have the choice of remaining in employment.  8 AAC 85.010(20).


A "voluntary leaving" is a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. In re Swarm, Commissioner Review No. 87H-UI-265, September 29, 1987.  In re Alden, Commissioner Review No. 85H-UI-320, January 17, 1986.

Ms. Morgan was discharged from work.  To establish misconduct, in relation to work, evidence must be presented to show Ms. Morgan willfully disregard the employer's interests.

Sufficient evidence was not presented to show Ms. Morgan used profanity or made other offensive remarks to her supervisor prior to separation.  Ms. Morgan unrefuted testified indicated this behavior occurred after the fact.  Further, it was not shown that the telephone hang-up incidents influenced the termination or that Ms. Morgan's actions relating to the trailer matter were inappropriate.

The employer established that the last tardy report incident merited only a written reprimand.  Still, evidence showed the supervisor shared some responsibility for the last late report through his telephone call to Ms. Morgan during her off time.  Finally, an employee's statement that s/he did not like working for a particular supervisor is not, by itself, misconduct.  The preponderance of evidence supports a ruling that Ms. Morgan was discharged for reasons other than misconduct in connection with work.


DECISION
The March 11, 1999 discharge for misconduct determination is REVERSED.  Benefits are allowed for weeks ending February 27, 1999 to April 3, 1999 and continuing under AS 23.20.379, if all other eligibility requirements are met.  Also, Ms. Morgan's maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 16, 1999.


Doris M. Neal


Hearing Officer

